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Executive Summary

In the past years there have been many affairs involving ministerial responsibility. Sometimes the ministers had to resign and sometimes they resigned themselves. The fire at Amsterdam’s Schiphol Airport which caused two ministers to resign, gave me reason to do research on this subject and to find out to what extent it is fair to put the responsibility for the mistakes made by civil servants with the Minister?

Ministerial responsibility is a core element of the Dutch parliamentary democracy and has been established in the Dutch Constitution under art. 42: “the King is inviolable; the ministers are responsible”. 

There are four types of ministerial responsibility:

· Political ministerial responsibility

· Criminal ministerial responsibility

· Financial ministerial responsibility

· Civil ministerial responsibility

This paper discusses two of the above responsibilities, namely the Political ministerial responsibility and the Criminal ministerial responsibility.

The final responsibility rests with the Minister if a mistake is made, even if it is not a mistake committed by the Minister himself. The question that hereby comes to mind is “to what extent is it fair to put the responsibility for the mistakes made by civil servants with the Minister?”

It is important hereby to look at what is possible: does the Constitution allow putting responsibility with civil servants in case of mistakes which are really made by them and the Minister could not prevent this situation? Some authors are against it, because ministerial responsibility is a core element of the Dutch parliamentary democracy and some authors are of the opinion that it is not realistic to put the responsibility with a Minister, because it is impossible that ministers are expected to be informed about everything within their ministries. 

From the cases can be concluded that it is in practice not always clear with whom the responsibility rests. Besides, the problems which have caused the two disasters were weak and unsatisfactory information, so the disasters were not caused due to the mistakes of the ministers, but due the mistakes many different elements. On the one hand, it would also be good to give civil servants responsibility towards the parliament. On the other hand, it would be against the current Constitution.













i
To conclude, a solution would be that the ministers have to take their responsibility for every mistake, of course for mistakes which have big consequences, or the law would require rewriting, so civil servants could be held responsible. 

In spite of some differences like the principal of legitimate expectations, one of the surrounding countries, namely Belgium is facing similar problems, when it comes to ministerial responsibility. 
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Preface

To bring my study to an end, I have written a thesis in May 2008 on ministerial responsibility. On Thursday 27th of October in 2005 there was an enormous fire in a detention centre at Amsterdam’s Schiphol airport: eleven people died and the whole country was in shock. There were obscurities about who was responsible and how such a fire could have happened. For this reason there was a need for research to be done by an independent organization. 

This matter impressed me enormously and when the Minister of Justice, the Minister of Housing, Spatial Planning and the Environment and the local mayor resigned, I started to think about ministerial responsibility. I wondered to what extent it was fair that those two Ministers resigned and whether there are any differences between The Netherlands and Belgium. I was very curious about the differences, because during my exchange in Belgium I often heard from Belgian students during the classes of Administrative Law, whether the information during the classes on Administrative Law was new for me? They asked this, because they seemed to think that Belgium always imitates The Netherlands. 

With this paper I hope to give an overview of the situation on ministerial responsibility and whether it is fair that a Minister has to carry the responsibility even if he or she is innocent.
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Introduction

Because of my interest into ministerial responsibility and how it works, I started doing research on the Internet and I also read some books about ministerial responsibility in The Netherlands and a little bit about ministerial responsibility in other countries. Initially, I wanted to interview some politicians, next to my research on the Internet and reading books about ministerial responsibility. 

However, due to lack of time I have not been able to do a real interview. 

To get answers to my questions on ministerial responsibility, I formulated my main question as ‘To what extent is it fair to put the responsibility, for the mistakes made by civil servants with the Minister? 

To be able to answer my main question I start my paper with an introduction on ministerial responsibility and the origins of ministerial responsibility. Next, I continue by explaining the situation in The Netherlands and by describing the responsibility of civil servants. Subsequently, to compare theory with practice, I have selected for two cases which involve ministerial responsibility. Besides, I have chosen for this method to find out the relationship between the Ministers and civil servants. Both cases have been discussed in-depth in the political world, because in both cases the situation has been made many mistakes, it is investigated and there is written a lot about it.  
 Following that I will compare the political ministerial responsibility in The Netherlands with that in Belgium. I chose to compare on political ministerial responsibility, because first of all this type of ministerial responsibility is the most applied. Besides, the two cases which I have described are also based on political ministerial responsibility. Finally, I will present an answer and a conclusion to my main question.
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Chapter 1 Introduction on ministerial responsibility

1.1 Introduction 

There are four types of ministerial responsibility:
· Political ministerial responsibility
· Criminal ministerial responsibility
· Financial ministerial responsibility
· Civil ministerial responsibility

The ministers’ account for his policy exists of three stages, namely an information stage, a debate stage and an approval stage.


In this paper only two of the four types of ministerial responsibility will be discussed, namely political ministerial responsibility and criminal ministerial responsibility, because these two types are in general most common.
“In the report ‘Steekhoudend ministerschap, betekenis en toepassing van de ministeriële verantwoordelijkheid’ (A scrutiny of the ministerial office: meaning and application of ministerial responsibility) by the Scheltema Committee, which is mostly considered to rank among the basic publications where the subject of ministerial responsibility in The Netherlands is concerned, it is stated that in The Netherlands the following three elements usually form part of ministerial responsibility: the obligation to render account; the responsibility rests with the Minister; no obligation to render account without power”  (Van den Driessche, 2005, p. 274).

These ministerial responsibilities can be applied in a limited view and in a broad view. In the first view it is important to know, when a mistake is made, whether and to what extent the involved Minister could have prevent the mistake. This is different in the wide view, because the ministers are then responsible despite their innocence. 


 The ministerial responsibility in general has developed since 1848 and has become an essential part of the Dutch parliamentary form of government. At the end of the nineteenth century the sociologist Max Weber developed a theory on the relationship between parliament and government. He made a clear distinction between the democratic legitimised politician and the non-democratic legitimised civil servant. According to Max Weber, the civil servant must be neutral and implements the rules, also in cases where he does not agree with the rules. 
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This model of Weber, in which the civil servant is inferior subject to the Minister, is to be found in the basic principles of the Dutch parliamentary democracy (Laros, 2003, Inleiding).  
However, the criminal responsibility never had a practical meaning in the Dutch relations. In contrast to the criminal responsibility, the political responsibility is an important form of ministerial responsibility in the Dutch constitutional legal order (Bovend’Eert, 2002, p. 16). 
 “Two important doctrines govern the behaviour of ministers in most European countries. These are the doctrine of collective cabinet responsibility and the doctrine of individual ministerial responsibility. The doctrine of collective cabinet responsibility means that once the cabinet has made a decision on some matter, it is collectively bound by the decision; those who opposed the decision in private cabinet meetings, for example, are expected not to criticize it subsequently in public. Every Minister is equally responsible for every decision made by the cabinet, regardless of whether he or she argued for or against it at the time. A Minister who cannot accept responsibility for a cabinet decision should resign. The doctrine of individual ministerial responsibility implies that each Minister is individually responsible to the cabinet, and thereby indirectly to the legislature, for all decision made within the department of which he or she is the political head. The buck stops with the Minister concerned for all administrative mistakes and misjudgements. If the mistake is bad enough, the Minister must resign, even if he or she had no direct involvement in it. This, in theory, gives ministers a strong incentive to police the department for which they are personally responsible. And, constitutionally, it is one of the main mechanisms by which the operation of the civil service can be held publicly accountable” (Gallagher, Laver and Mair, 1992, p. 26). 
In looking at some other European countries which are more like The Netherlands than the United Kingdom, one can see that in Germany as well as in Belgium the parliament was trying to get more power during the nineteenth century. They rejected the budget and the King had to accept their decision. The King started to loose his power and the parliament became more powerful. Later they implemented some rules concerning the duty of responsibility to the parliament (Van den Driessche, 2005, pp. 69 and 122). According P.P.T. Bovend’Eert (2002, p. 32) ministerial responsibility in Belgium can be best compared to ministerial responsibility in The Netherlands. However, there are some essential differences which will be discussed in the third chapter. 
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1.2 The origins of ministerial responsibility 

The history of ministerial responsibility developed in the nineteenth century in the United Kingdom, “when the role of the government was limited and a competent Minister could be assumed to have personal control of a department” (Gay & Powell, 2004, para. 1). Before this development, the King was inviolable and there was no possibility to put the responsibility on someone.

The ministerial responsibility in the United Kingdom is based on the Westminster System.  “In essence, Westminster is the name given to the system of parliamentary democracy used in countries such as Britain, Canada, Australia and New Zealand. However, the Westminster system varies from country to country, depending on local conditions and history” (Australian politics, Westminster system).


Initially, the ministerial responsibility shaped itself in the British Parliament by the impeachment procedure.  This meant that the House of Commons could blame the ministers for treason, high crimes and misdemeanours in the House of Lords. The House of Lords was able to condemn the Minister involved. This responsibility can be compared with the criminal responsibility. Since the end of the seventeenth century, this criminal responsibility has been strongly anchored in the British relations. In case of an impeachment, the Minister could not plead himself innocent by making appeals to the orders of the King. The basic rule ‘The King can do no wrong’ meant, on the one hand also that the King could not be held responsible. On the other hand, the ministers were responsible and liable, if the government would perform illegal acts. 
During the seventeenth and eighteenth century, the impeachment procedure became a political tool for parliament for the disposal from the ministers. It was dangerous to be a minister. One could get the death penalty in case of impeachment. However, the departure of the ministers disappeared gradually.

Besides criminal responsibility, political responsibility came into existence. The ministers were expected to explain their policy in the chamber in which they were seated. If parliament had lost any kind of trust in the ministers, a vote of censure could force them to resign. But at the beginning of the nineteenth century, the King of Britain lost his central position in the government. The system of panel decision-making in the Cabinet started to develop with a collective responsibility to the parliament. Halfway the nineteenth century, the modern parliamentary government system was definitely established. 
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The United Kingdom became a source of the modern parliamentary system since all European monarchies struggled with the same problem, namely the same basic rule; ‘the King can do no wrong’ (Bovend’Eert, 2002, p. 11-12). 

In The Netherlands, ministerial responsibility came a little bit later into existence. By the beginning of the nineteenth century, the Dutch constitutional law was radically changing. The modern “unitary state” came about. The Constitution of the United Netherlands of 1815, which was established after the unity with Belgium, did not change this situation. “The Constitution did not contain any aspect concerning the relation between the government and parliament, especially not in case of ministerial responsibility” (Bovend’Eert, 2002, p. 12).
An explanation for this, is that The Netherlands is a constitutional monarchy and as in the United Kingdom the King in The Netherlands could also no do wrong. As a result, the King had the highest position and his word was the rule. During that period ministers were just subservient servants who had to follow the wishes of the King.

Each time when the King had done wrong, there was no possibility for him to be judged because of the basic rule that he was inviolable. “So a system, which started to develop in the United Kingdom at the end of the nineteenth century, could not be achieved in the United Netherlands because the King in The Netherlands still had a central and powerful position” (Bovend’Eert, 2002, p. 12). 
This was an important issue for the Belgians side, because in 1815 they pleaded to admit several agreements concerning ministerial responsibility in the Constitution. They wanted the King to be inviolable, but they wanted the ministers to be responsible for the acts which were in contradiction with the Constitution. Instead of criminal responsibility, the Constitution only contained one agreement, namely that the ministers could be judged by the Supreme Court for official crimes. Nothing concrete had been established in the Constitution about ministerial responsibility. So, this agreement did not mean that the Constitution contained criminal ministerial responsibility. “The prosecution still depended on the wish of the King. If the King was of the opinion that the Minister had not acted in contradiction with the law, the Minister would not be prosecuted” (Bovend’Eert, 2002, p. 12). 
King Willem I had a powerful position during the first decades of the 19th century and the Constitution offered no considerable provisions to call ministers for account. After the revolt of the Belgians in 1830 and the following separation of the southern provinces, this existing image did change. 
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The people were angry and they did not want to accept the situation as it was. The resistance against the King did grow, especially because of his ‘politics of persistence’ against Belgium which got the country into a financial crisis. 
“In 1839, it became clear that the parliament was very unsatisfied when the Second Chamber rejected the budget and a concept law about granting of credit. Also two ministers did resign. After this the Second Chamber demanded, by a constitutional amendment, an agreement on ministerial responsibility in the Constitution. The government rejected at the beginning by saying that there was already an agreement on the criminal responsibility of the ministers in case of official crimes” (Bovend’Eert, 2002, p. 13). 
However, the government gave in to the wish of the Second Chamber and formulated the ministerial responsibility as the following in the Constitution; (it concerns here the Constitution of 1840).

“The new article 75 provided that the Heads of Ministerial Departments were responsible for all acts which they performed or to which they contributed or cooperated, by which the Constitution or an Act of Parliament would be violated. Article 77 provided that the Supreme Court would be the court before which the charges with regard to the responsibility mentioned in article 75 were brought. This put beyond doubt that responsibility in article 75 of the 1840 Constitution referred to criminal responsibility only” (De Lange, 2002, para. 4.2.1).
These articles brought a huge change in the system. Art. 75 which provided that the “Heads of Ministerial Departments were responsible for all acts which they performed or to which they contributed or cooperated, by which the Constitution or an Act of Parliament would be violated” (De Lange, 2002, para. 4.2.1), meant that the King lost with this agreement, as in the United Kingdom, his central position in the government. The ministers became independent servants next to the King and took the responsibility on themselves for the decisions of the government. This resulted in the Ministers becoming were independent servants who made decisions regarding the government together with the King; it was therefore logical that they had to explain their acts before parliament. In the years following 1840, the political practice developed, the ministers had to explain their policy to the parliament. Often ministers have resigned because the parliament did reject their proposals. 
Finally, the political responsibility of ministers was introduced into the Dutch Constitution in 1848 thanks to a very famous politician, namely Mr Johan Rudolf Thorbecke. Criminal responsibility of ministers as pointed out earlier, had come into existence since 1840, when articles 75-77 of the Constitution were revised.
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 “Political responsibility was seen in 1848 as an extension of criminal responsibility” (De Lange, 2002, para. 4.2.1).  In 1848, the ministerial responsibility was formulated in article 53 of the Constitution as follows; 

Art. 53: ‘The King is inviolable; the ministers are responsible.’

This Constitutional article points out that the King is inviolable while the ministers get a general ministerial responsibility. From the previous follows that the ministers have political responsibility to the parliament and criminal responsibility to the judge. 

The introduction of the ministerial responsibility by the revision of the Constitution in 1840 and 1848 did not mean that according to the new regulation the ministers had to resign if the parliament had given their disapproval. The King remained the one in charge of appointment and resignation of ministers. However, in the 1860s it was determined that the ministers also needed the trust of the parliament. They had to resign if both Chambers of The Netherlands Parliament rejected their policy. This principle of legitimate expectations is not written in the Constitution, it is a separate rule. “In the period between 1848 and 1868, a parliamentary system started to develop in which the trust of The Netherlands Parliament in the Cabinet and in ministers themselves, became a crucial factor. Parliament emerged from the conflicts of the period between 1866-1868 as a distinct winner, and it was then firmly established that Parliament would ultimately decide the fate of the ministers and not the other way round” (De Lange, 2002, para. 4.2.1)
By giving the ministers all of the responsibility, Parliament gets the constitutional entry for the control of the entire domain of the public administration according to the Scheltema Commission. The Scheltema Commission was created during the Bijlmer disaster to do research into the responsibilities. So, ministerial responsibility is the constitutional foundation for the realization of the democratic control on the public administration in the central government relation (Bovend’Eert, 2002, p. 12).
According to the Scheltema Commission (1993, p. 4), the rule of ministerial responsibility means that Parliament can always call the Minister to be accountable for the policy which is being applied under his leadership. In The Netherlands, following the report of the Scheltema Commission which did research on the meaning and implementation of ministerial responsibility, ministerial responsibility was formulated as “the duty of the Minister to the parliament to give justification about the subject of the consultation. This responsibility is totally for the acts of the Minister himself and for the acts of his civil servants” (Commissie Holtslag, 1998, para. 3.1, p. 12).
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1.3 Criminal and Political responsibility
1.3.1 Criminal responsibility


“Criminal ministerial responsibility is the minister’s responsibility for violations of the Constitution or ordinary laws which he has committed” (Foster, 1999, p. 46).


As mentioned before, “Criminal responsibility of ministers came into existence, together with the obligation to countersign royal decisions in 1840 when articles 75-77 of the Constitution were revised” (Bovend’Eert, 2002, p. 22). 


These articles have been changed by the revision of the Constitution in 1848, however the scope and the composition remained the same. Art. 73. of the Constitution of 1848 said that the ministers were charged with the accomplishment of the Constitution and the laws, by which their responsibility was regulated by the law. 


“The Act on Ministerial Responsibility (Wet ministeriële verantwoordelijkheid) offered this following regulation. The law limited the criminal responsibility in prosecuting the Constitution of 1848 till ministerial acts and ignores in contrast to the Constitution or the law. 


In 1886, art. 3 of the Act on Ministerial Responsibility was expired. After this, the articles 355 and 356 of the Criminal Code regulated this responsibility in case of criminal facts, committed by the ministers” (Bovend’Eert, 2002, p. 23). 
Art. 355 regulates the punishable acts and  art. 356 regulates the sanctions (Schuurman&Jordens, 2000, p. 339 and p. 340).  


Bovend’Eert states in his book (2002, p. 23) about ministerial responsibility that he regulation of these ministerial crimes in the articles 355 and 356 of the criminal code has clouded the view on the original meaning of the criminal ministerial responsibility. “By the revision of the Constitution in 1983 the constitutional provision in which the criminal ministerial responsibility was established since the revision of the Constitution of 1848, expired. Since then, the Constitution contains in art. 119 just a regulation in case of judging, among the others, the ministers because of official crimes by the Supreme Court on demand of the Second Chamber or the government” (Bovend’Eert, 2002, p. 23). 

According P.P.T. Bovend’Eert (2002, p.24) it becomes clear that criminal ministerial responsibility is nowadays exclusively based on the Act on Ministerial Responsibility and on articles 355 and 356 of the criminal code. The Act on Ministerial Responsibility means that the ministers have to care for the accomplishment of the Constitution and the laws. 
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The regulation is in accordance with the art. 73 of the Constitution of 1848. If they fail to accomplish this commitment, they are responsible and could be prosecuted for their acts.

There are very long procedures as for the government as well as for the Second Chamber to lodge a complaint against a Minister in the Supreme Court. The Second Chamber can consider a complaint only if there are at least five members of the Chamber who do a proposal with fact by letter. Then the Chamber decides if there is need for more research. After this research, the Chamber decides if there is necessity to consider this complaint. The Second Chamber needs to take a final decision in three months after the introduction of the complaint. After three months, if there is no decision, the complaint is to be considered rejected.


The political organizations, the government and the Second Chamber, have a prominent role in criminal ministerial responsibility. The same could be said about the United Kingdom in case of the impeachment procedure. However, there is one important difference between the UK and The Netherlands. “The impeachment procedure in the UK is happening inside the walls of the parliament, while in The Netherlands there is an independent judicial college who is charged with the judgment of the situation” (Bovend’Eert, 2002, p. 25). 

It is remarkable, that in all those years, there has never been a situation of prosecuting and judging the ministers in the framework of criminal responsibility, in The Netherlands. The reason that the ministers in The Netherlands, in contrast to the countries around The Netherlands, never have been criminally prosecuted is difficult to state. It would be naïve to say that the ministers in The Netherlands have always acted in accordance with the law.  In the doctrine, it is stated that the political responsibility and the principle of legitimate expectations are functioning very well and for this reason there is no need for criminal prosecution. (More about this subject will be discussed later on in this paper). 
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1.3.2 Political responsibility 

“Political ministerial responsibility is the minister’s responsibility for the total policy which he is executing, including the acts of the King or Queen, which are within the scope of that policy” (Foster, 1999,  p. 46).  


“Political responsibility of ministers was introduced into the Dutch Constitution in 1848. Political responsibility was seen as an extension of criminal responsibility” (De Lange, 2002, para. 4.2.1).
“There are two aspects in which political ministerial responsibility is different from criminal political responsibility” (Bovend’Eert, 2002, p. 27). 
 First of all, political responsibility is not related to a legal responsibility but responsibility towards the parliament. The second difference is that this responsibility, in contrast to criminal responsibility, not only regulates a judgment on legitimacy of the acts of the Ministers. There is talk of complete responsibility duty, with respect to the legitimacy and efficiency of the acts and omits.

Besides, political responsibility fulfils another role in the state. This responsibility guarantees that the public administration is submitted to the democratic control of the representation of the people. In art. 42, paragraph two of the Constitution lies, as said before, the basic of the ministerial responsibility (Bovend’Eert, 2002, p. 27).

“Art. 42: (1) The Government shall comprise the King and the Ministers.
              (2) The Ministers, and not the King, shall be responsible for acts of 

government” (ICL Netherlands, 1989, Constitution, art 42).   


In 1983, when there was a revision of the Constitution, the government did not want to change the rule of ministerial responsibility in case of political ministerial responsibility. The government decided, in spite of the strong growing task of the government, to keep this responsibility as it was. The reason was that the government found political responsibility an adequate way of control and this rule was in use for more than a century, so they were used to it (Bovend’Eert, 2002, p. 28).
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From this consideration by the revision of the Constitution of 1983 it is obvious that political responsibility in the sense of art. 42 paragraph two of the Constitution is related to a way of control, which means a direct responsibility duty towards the parliament. A Minister does not share this responsibility with other officials. Only the Minister is responsible for the acts of his department. This means that only the Minister is subjected, on central level in the state, to the democratic control of the parliament (Bovend’Eert, 2002, p. 28).

Under the reach of the ministerial responsibility fall the appearance of the King, his own acts, the acts of his civil servants and the acts of the council of the ministers. This means that if there is a serious mistake made by a civil servant the Minister of this ministry should resign, because the Minister is responsible for these acts (Commissie  Scheltema, 1993, para. 2.3).
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1.3.3 What is the responsibility of the civil servants?


As mentioned before, a Minister carries the responsibility to inform the parliament. This means that civil servants are not responsible to inform the parliament. They may be called for account but they do this under the responsibility of the Minister. If a mistake is made by a ministry and the mistake has bad consequences, the Minister must resign; even he or she had no direct involvement in it. 


The extent to which a European cabinet Minister is in practice able to police the bureaucracy in his or her particular area of jurisdiction has long been a topic of heated debate. The formal position is that the civil service is no more than an efficient but unfeeling administrative machine, a neutral policy-implementation system that merely puts into practice decisions made elsewhere, provides information to facilitate future decisions, and has no opinions about any of this. 

Beside, for the civil servants who work under a Minister the following is applicable:
a) The Minister decides whether a civil servant may be asked questions by the parliament and which civil servant. The agreement of a Minister is required and if he or she disagrees, he or she might be asked about his or her decision.

b) The Minister can meet the duty to inform the parliament by means of a civil servant (art 68 of the Dutch Constitution). The parliament has to agree with this and the information given by the civil servant is happening under the responsibility of the Minister.


However, the parliament can not oblige the civil servant to give answers because art. 68 of the Dutch Constitution is not in force for the civil servants. In this case the Minister can be asked these questions. 


Art. 69 of the Dutch Constitution is also not in force for civil servants. A civil servant is not obliged to appear in the parliament. The civil servant has only obligation towards the minister.

Article 68
“Ministers and State Secretaries shall provide orally or in writing the Chambers either separately or in joint session, with any information requested by one or more members, provided that the provision of such information does not conflict with the interests of the State. 













12
Article 69
(1) Ministers and State Secretaries shall have the right to attend sittings of the Parliament and may take part in the deliberations.
(2) They may be invited to be present at sittings of the Chambers of the Parliament meeting either separately or in joint session.
(3) They may be assisted at the sittings by persons nominated by them” (ICL, 1989).
c) The civil servant can be sanctioned by the Minister if he answers questions of the parliament which were dissuaded by the Minister or when he rejects to answer questions, which he should answer according to the wish of the Minister (Commissie Scheltema, 1993, p. 18).

After many affairs which ended without consequences ministerial responsibility has been an issue for discussion. While in the past century the acts of the government were limited regarding the scope and complexity nowadays, the situation is very different. An important development is the growth of the civil service. In 1899 there were only 13.500 servants working in the civil service and in 1988 there were almost eleven times more, namely 147.000 civil servants. The complexity of the policy fields grew also strongly; many civil servants are experts in their work field and they know better then the Minister which developments are taking place and how they can be influenced. 

The responsibility of the ministers covers nowadays a bigger field; beside own acts and the acts of the Queen (and members of the royal family), the ministers are also responsible for the acts of civil servants. The first two responsibilities are logic and they cause few problems but the responsibility for civil servants seems problematic. 

The question is, would it be fair, to put the responsibility with the ministers for the mistakes of civil servants? The growth of the civil service and the growth of the complexity of the policy fields make it impossible for a Minister to be completely informed about what is going on in his department. Because of overloaded agenda’s, the civil servants have to make a selection of the most relevant information (Van Thijn & Van Dijk, 2000, pp. 209-218). Besides, according to Van Montfort & Michels (1999, pp. 323-332) there is in practice hardly talk of clearly separated responsibility as Max Weber pleaded.  According Weber, the civil servants have to be subservient to the Minister (De Graan, 2007).
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“According to Van Thijn, despite of the relationship between the minister and the civil servant, the only way to deal with this is to completely maintain the ministerial responsibility, because without it our parliamentary democracy will not function” (Van Montfort & Michels, 1999, pp. 323-332). 

 The conclusion in many affairs in which ministerial responsibility is mentioned, is that the information was weak and not satisfactory. The question, which thereby came into existence, was: should there be any difference between structural shortcomings and implementation incidents, where ministerial responsibility should be under the first category? But is this constitutionally possible?

According to ex-minister Sorgdrager a Minister is the one is responsible for his ministry, also when he or she is innocent, in the Dutch parliamentary system (Van Thijn & Van Dijk, 2000, pp. 209-218). 
According to Borghouts, Den Dunnen, Bekker and Joustra (members of the Dutch Parliamnet in 1999), civil servants would get more and more responsibilities if the responsibility of a Minister would rest with civil servants during policy crisis. If this would happen, it would be in contradiction with the principals the model of Max Weber (Van Thijn & Van Dijk, 2000, pp. 209-218)
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Chapter 2 Cases of resignation by failing ministers
2.1 Fire at Amsterdam’s Schiphol airport

On Thursday 27th of October in 2005 eleven people died in a detention centre at Amsterdam’s Schiphol airport as a result of a three-hour blaze. This subject is very controversial, because it was a very complicated issue. Many reactions were expressed because of the emotions, people found it very inhuman. But there were also many reactions from the political world. Who was responsible for this disaster, the Minister of Justice, the Minister of Immigration and Naturalisation Office or the local mayor?


In this chapter will be discussed why it went wrong, who was responsible for this disaster and why did the Minister of Justice, the Minister of Housing, Spatial Planning and the Environment the Council and the local mayor resign. 


There were some 350 people detained in the series of prefabricated buildings. Refugees and immigrants whose appeals had been exhausted were kept in this detention alongside of drug smugglers. There were many different opinions about this disaster. “The Dutch National Refugee Council criticised conditions at the centre, particularly the lack of an automatic system to open cell doors. Martin Bruinsma of the prosecutors’ office told the media that cell doors could be opened only manually, one at a time”(World Socialist Web Site, 2005). 

Others blamed the employees in this detention by saying that they reacted not adequately. The Dutch Prime Minister Jan Peter Balkenende promised that an independent inquiry and a regular judicial inquiry would be set up.  

The Council for research for Safety, which was lead by Pieter van Vollenhoven did an inquiry to this fire as an independent organization. The conclusions of his research were devastating.  The “Dienst Justitiële Inlichtingen”, which is part of the Ministry of Justice and possess many prisons and detentions, the “Rijksgebouwendienst”, part of the Ministry of Housing and the municipality of Haarlemmermeer have not paid enough attention on the fire-resistance and they have reserved and maintained the exciting rules insufficient (Onderzoeksraad voor Veiligheid, 2006, para. 10).

As mentioned before, there were a few organizations that were held as responsible for this disaster at Schiphol. 
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In this chapter there will only be paid attention on three actors who were held responsible for this disaster, namely the Minister of Justice, the Minister of Housing, Spatial Planning and the Environment and the mayor of the municipality of Haarlemmermeer. 

“The first one of these actors is the Ministry of Justice and the Minister. The Minister of Justice is politically final responsible for his ministry. All tasks that are accomplished by the civil servants stand in the light of the political responsibility of the Minister. The Minister of Justice is responsible for the legislation on the territory of Justice, under which the penitentiary legislation”(Onderzoeksraad voor Veiligheid, 2006, para. 5.1.1). 

Under the political ministerial responsibility of the Ministry of Housing, Spatial Planning and Environment falls the development and keeping up to date of the building legislation. This responsibility concerns also the structural engineering legislation on the territory of fire-resistance of the buildings and the ministry is approachable in case of building legislation, in which the building technical aspects of the fire-resistance are being regulated.

The Schiphol Airport lies within the boarders of the municipality of Haarlemmermeer. Besides a few supervisory and representing tasks, the mayor has the task to maintain the public safety and he is charged with the supreme command in case of fire and accidents.  

For this research the relevant legislation is been the “Building legislation” concerning the building permit and the permission of use. 

The conclusion for those three actors according the Council of Safety was that they did not stick to the rules. The department of “Building and Housing supervision” of the municipality of Haarlemmermeer has given the permission for those parts of the detention were the fire was. Those parts did not meet the fire security requirements. The windows had not long enough resistance for fire and the distance between the jail and the exit to long by which it took long to get the prisoners outside. The fire-brigade has done bad control, which is also the responsibility of the municipality of the mayor of Haarlemmermeer (Onderzoeksraad voor Veiligheid, 2006, para. 10 p. 173). 

Concerning the “Rijksgebouwdienst” which falls under the responsibility of the Minister of Housing, Spatial Planning and the Environment the Council concluded that the fire-resistance of the detentions has in advance been well-considered insufficiently, whereas in 2003 a commission already had warned that a large number of prisoners will die if there would be fire (Onderzoeksraad voor Veiligheid, 2006, para. 10 p. 173). 
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About the prison staff, who falls under the responsibility of the Minster of Justice concluded that according the contingency plan there had to be two night guards in the burned part of the detention. During this disaster there was no one in the burned part and the municipality and the fire-brigade did not know about this. 

The Council concluded furthermore that there has been ineffective and insufficient practise concerning the evacuation. The guards have made a crucial mistake to let the door open of the burning cell after the evacuation (Onderzoeksraad voor Veiligheid, 2006, para. 10 p. 173). 
It is in this case very difficult to point out someone who is responsible for this disaster. Many authorities are involved and this disaster is caused by a coincidence of a few mistakes.
To make this disaster relevant for the topic of this paper it is necessary to take a look at the main question. To what extent is it fair to put the responsibility for the mistakes made by the civil servants? 
As already mentioned the Minister of Justice cares the political responsibility as already mentioned and he also has the tools to direct his ministry. Whether it has been the fault of the Minister or the fault of the civil servants that there was no one in the burden part of the prison is difficult to state. It might have been the fault of the guards? This can also be a mistake caused by miscommunications. I do not think that the Minister was informed that the prison employees were not able to act effectively and sufficiently concerning the evacuation. It is very pity that eleven people have to die before things can be done better. However it has been a good lesson for everyone and things will be done different in the future. 
However, eleven people died and this fact can not be denied. Someone has to care the responsibility. Therefore the Minister of Justice, Mr. Donner, the Minister of Housing, Spatial Planning and the Environment the Council, Mrs. Dekker and the mayor of the municipality of Haarlemmermeer, Mr. Hertog, did resign. Their argument was that the consequences of this disaster were too big, they care the political ministerial responsibility for their ministry and despite of their innocence they were of opinion that they had to resign.
The most important thing in this case is in my opinion that this disaster could have been prevented. However it is difficult to say by whom; the Minister, the civil servants, the firemen or by the prison staff? One thing is for sure; as the communication as well as the controls should improve. Although it is not fair to put in this case the whole responsibility with the ministers, according the law they care the political responsibility.
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Remarkably, there have no civil servants been fired. The Public Prosecutor’s Office has done criminal research on two guards of the prison, who let the door of the cell open and also a research to the roll of the governmental organizations and fire department. However, the Public Prosecutor’s Office has never established a prosecution against these people and organizations (Communication Department of the Ministry of Justice, 2008).
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2.2 The Hercules disaster at the Eindhoven Airport  
On the 15th of July 1996 at the Airport of Welschap near to Eindhoven a Belgian plane of the type Hercules C-130 crashed. During the assistance of this disaster there are many mistakes made. By this reason many of the occupants died. 


In this chapter the assistance and the responsibilities of the persons involved especially the responsibility of the politics. The three officials who were directly involved for the different parts of the assistance, have been discharged after the calamity.

After the fall all the occupants were still alive. The fire department arrived after four minutes and started directly with extinguishing the fire. In the meanwhile there were two ambulances on their way from Eindhoven. At that moment they were of the opinion that there were only four people on board and looking at the devastation they were concluding that the four people can not be alive. After ten minutes they had extinguished 90% of the fire. The head of the research commission of the Ministry of Internal Affairs said that at that moment they should have opened the door or try to go inside the plane to look for the occupants. But the fire-brigade went on with extinguishing.  A few minutes later, the fire department of the centre asked whether the firemen at the airport needed assistance, the answer was no. However, after three minutes the firemen at the airport asked for help from Eindhoven. The regional firemen arrived twenty minutes after the calamity. Till then there was not done any effort to look for the occupants. Just thirty minutes later the firemen discovered that there were about forty other people on board beside the four crewmembers. One hour and forty-five minutes later the last passenger is being rescued but unfortunately thirty-four passengers were died. 

The mistakes that are made here are to divide on three levels; on the individual level, on the organizational level and on the level of the politics. 

Within the framework of the subject of this paper it is important to look to the mistakes which are made on political level. In art. 3 of the Aviation act it is mentioned that for the civil aviation and military aviation respectively the Minister of Transport, Public Works and Water Management and the Minister of Defence are responsible. Because of in the case of Hercules it concerns a military plane, the final responsible if the Minister of Defence. 
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The government’s threshold which was established in the calamity plan was exceeded and by this reason the civil organizations were also involved to the disaster.
 The Minister of Internal Affairs is the one, who is responsible for the operation of the civil organizations, so he was also involved. In short the Ministers who have the final responsibility in this case are the Minister of Defence and the Minister of the Internal Affairs. 
One of the elements of the responsibility obligation is provide information. The Minister of Defence met this requirement by answering the questions of the Commission of the Ministry of Internal Affairs (Van Thijn, Alink and Van Dijk, 1998, p. 111).

Another important aspect in this issue is the relationship between the responsibility and the authority. In the case of the Hercules disaster, there were emergency services from the municipality of Eindhoven and of the air force. This means that the both ministers have responsibility in this case. This becomes clear from the exchange of the letters of the both involved ministries in 1993 with the municipality of Eindhoven. It becomes clear from these letters that the ministers knew about the poor communication between the civil and military organizations and of the poor plans in case of contesting disasters. 

The both ministers let the mayor of Eindhoven know that the policy had to be improved on both issues. This shows that the ministers were aware of the situation. However, they never checked whether the situation was improved. 

It is in this case important to know which definition of the ministerial responsibility is been applied. In the limited view of the political responsibility it needs to be considered whether and to which extend the involved Minister could factually prevent the mistakes which happened during the disaster. In this context it would go too far to hold the ministers politically responsible, because they had reasons to think that others, so the ones who assisted, would act correctly for a sufficient organization of the control of disasters at the airport. This was a big mistake of the involved ministers and a lesson for the following ministers. 

In the broad view, to which the commission of the ministerial responsibility acted in 1993, is this different. The ministers need to be held responsible, despite that they are innocent. The fact that they knew about the weak communication and weak control of disasters, was enough to make use of ministerial responsibility. 
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The involved Minister of Defence had different opinion on this. In his opinion it goes too far to put the traffic accidents under the political responsibility of the Minister. The government has a role in everyday transportation by which accidents can happen. 

It seems in practice unclear where the responsibility of the ministers stops. The mayor of Eindhoven had another vision than the previous Minister of Internal Affairs. The mayor’s opinion was that he thought that the one who runs the air base he/she is responsible for the disaster (Van Thijn, Alink and Van Dijk, 1998, p. 114).

According to Alkema (1998, p. 115), in this case was it wrong to apply the definition of political responsibility in the wide view. 

It becomes clear that it is difficult to say who exactly is responsible when a disaster happens or in case of a mistake. In both cases there a lot of actors involved and it makes it difficult to point out who is responsible. Besides, it becomes clear that in practice, it is not clear who has the responsibility and on which domain. 


However, the three officials, namely the Minister of Defence, the Minister of Internal Affairs and the mayor of Eindhoven resigned. Besides, in 2001 the Public Prosecutor’s Office claimed 150hrs. provision of services and three months of conditional detention against the air-traffic leader and the fire commander, because of individual mistakes. Many people became victims due to their mistakes. 


However, in 2004 the court in Arnhem concluded that better information, faster rescue action or using the regional firemen could not lead to fewer victims. The employees of the air-traffic who were removed shortly after the calamity from their functions, got official excuses and financial compensation offered from the Royal Air Force (Wikipedia, 2008, Herculesramp). 
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2.3 Conclusion 

In practice it becomes clear that it is very difficult to say that for example the Minister of Justice is responsible for what happened at Schipol Airport. There are many parties involved with different responsibilities for different areas and cases. It becomes also clear that communication has been a key aspect in those cases. The communication between the involved parties has been very poor and insufficient. To refer to the theory, one could say that the involved people have not acted accurately and according the law. This is something that can be approved and should be approved between the involved parties, they should act accurately and they have to stick to the rules. 

However, to put the whole responsibility only with the Minister would not be fair. There are in those both cases too many parties involved and the mistakes are made on many areas. The consequences of those cases are showing that it would not be fair if only the Minister of Justice would resign in the first case and in the second case only the mayor of Eindhoven. 
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Chapter 3 Comparison between The Netherlands and Belgium

3.1 Ministerial responsibility in Belgium


When Belgium was part of the Kingdom of the Netherlands between 1814 and 1830 and King Willem I had subjected the people to his rules, there were a lot of liberals and Catholics who were not happy with the acts of the King. This gave them a reason to separate the Belgian province and to lay the foundations for a Belgian State. 

This foundation of a new State gave them the possibility to develop a basic structure which forms a general principle for the future despite of the political, economical and social developments of that moment. In 1831 they formulated the Belgian Constitution. The intent of this Constitution was on one hand “to prevent that a person of a group of persons would demand and abuse the power in the new country. On the other hand a liberal Constitution should form the principal for the guarantee of the rights and freedoms, especially on economic and religious area. They drew the ideas from the French Revolution and from the experience under the French and Dutch period” (Van den Driessche, 2005, p. 69).   

One of the aims of this new system was the limitation of the power of the King. One wanted to reach this by giving the King only assigned authority and to make the ministers responsible for the implementation. The Constitution stated explicitly that all power went out from the nation and Belgium was already by the foundation defined as the prototype of parliamentary democracy. 

The Constitutional rule of political responsibility was since then described concisely in art. 88: “the person of the King is inviolable, his ministers are responsible” (Van den Driessche, 2005, p. 70).   

The parliamentary system contained more than this but many consequences of the system were and are still not mentioned explicitly in the Constitution.  The Constitution does not mention that the ministers are accountable and it is also not mentioned that there is a principle of legitimate expectations by which the government has to keep the confidence of the majority of the parliament. “Since 1993 is mentioned that the ministers are responsible to the parliament” (Van den Driessche, 2005, p. 70).  

With ministerial responsibility, for the acts of the Minister, is meant in Belgian literature the acts of the Minister outside his function related to criminal and legal liability. Besides, a Minister is also politically responsible for the acts of the civil servants (Van den Driessche, 2005, p. 94).  
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Criminal responsibility was the most dominant type of ministerial responsibility during the constitutional monarchy in Europe. The big difference between the political ministerial responsibility and criminal ministerial responsibility was that the political ministerial responsibility went through the parliament and the criminal responsibility through the legal way. 


According Van den Driessche (2005, p. 67) definitions of political ministerial responsibility were and are still difficult to find and unclear in Belgium. Art. 88 of the Belgian Constitution states “The person of the King is inviolable, his ministers are responsible”. This means that the ministers have to justify their acts to the parliament and if they do not act according the Constitution, they are in that case criminally responsible for the criminal offences. “The ministers are politically responsible when they act against the public interest or the majority of the parliament. In contrast to criminal responsibility, political responsibility is a morale responsibility” (Van den Driessche, 2005, p. 68). Moreover, the Belgian Constitution does not contain explicitly that the parliament has to approve the appointment of the ministers by the King. It also does not contain the principle of legitimate expectation. However, this is an important part of the responsibility in Belgium, when it comes to ministerial responsibility and accountability. 
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3.1.2 Political ministerial responsibility

Political ministerial responsibility is a logic consequence of the inviolability of the King. “A Minister is politically responsible for the acts of his inferiors and also for this reason eventually for the shortcomings or failings of it” (Van den Driessche, 2005, p. 94), the principle of legitimate expectations is hereby very important. 

In Belgium a Minister has support on the one hand from the personal cabinet of the minister and on the other hand from his civil servants to implement his policy. Neither the members of the cabinet nor the civil servants can be forced by the parliament to answer questions or to resign. Only the minister can be asked questions. 

As in France, there is in Belgium no discussion about whether the Minister is responsible, but there is a discussion about when one can expect the Minister to resign. There are people who say that it is not fair that a Minister has to resign for the personal mistakes of a civil servant, because it is not his own fault. However, many ministers did resign in Belgium during the 2nd government of Dehaene because of the personal mistakes of their civil servants and without the wish of the parliament. The ministers themselves have made this decision (Van den Driessche, 2005, p. 95).

Political ministerial responsibility is considered as a corner-stone in each parliamentary system. However, the Dutch conception differs from the Belgian conception. Political ministerial responsibility is more than in The Netherlands a political conception and the principle of legitimate expectations centres on this issue. Political responsibility is described as the right of the parliament to reject the cabinet. In The Netherlands the duty for account is considered as the essence of political ministerial responsibility. Van den Driessche declares this difference by means of different constitutional system (2005, p. 266).
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3.2 What are the differences between the Netherlands and Belgium?

First of all, the Belgians wanted to introduce the ministerial responsibility in 1813 to reduce the power of the King, when Belgium was part of the Kingdom of The Netherlands. The Dutch people were afraid to introduce the ministerial responsibility, because they thought that the Belgians wanted to take the power in their hand by means of ministerial responsibility.
In 1848 one has in The Netherlands taken the rule of inviolability of the King over. However, they have done this with one difference. The rule, which is mentioned in art. 88 of the Constitution in Belgium, states that “the person of the King is Inviolable, and the ministers are responsible” (Van den Driessche, 2005, p.77), while in The Netherlands the word person is not mentioned. The reason for this is that people in The Netherlands wanted “not only the person of the King to be inviolable but also the so called royal dignity” (Van den Driessche, 2005, p.77). By this the members of the royal family are also responsible, which means that they have to be conscious of their acts and if necessary they have to justify them. Besides, it makes the Minister responsible for the members of the royal family, which means that the field of responsibility of the Dutch Minister is bigger than that of the Belgian Minister. 

 Another important difference regarding ministerial responsibility between The Netherlands and Belgium is that the principal of legitimate expectations, which is necessary for a minister to implement his policy. As mentioned before, this difference derives from the differences between the constitutional system in The Netherlands and Belgium.  In the Belgian Constitutional Law does exist the concept of (national) sovereignty which classifies the whole Constitutional Law: the parliament is centred and the cabinet results from it.

 “The constitutional system in Belgium, but also in France and Germany, has known a big break with the past, by which they abruptly changed over from a regime based on the power of the king to a regime based on the power of the nation” (Van Drissche, 2005, pp. 266-267). 
The (national) sovereignty is missing in The Netherlands, which is remarkable. Legally the parliament is co-ordinated to the government. However, such a break as in Belgium has never taken place in The Netherlands. They have consciously chosen to not implement sovereignty. This difference becomes indistinct in practice because of the political relationship between the government and the parliament.

So the difference in the approach of the political ministerial responsibility in The Netherlands and in Belgium is not only an issue of definition.
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“Although political ministerial responsibility functions in a similar way across the Dutch borders and the same problems are encountered there, Dutch jurists have become aware that the term as such appears to have another meaning abroad. In other countries political ministerial responsibility is often described as parliament’s right to dismiss the cabinet. It is a striking feature that the possibility of sanctions by the parliament is seen as one of the core elements of ministerial responsibility and this explains why in the foreign literature on law the emphasis mostly is on the means that are available to parliament for sanctioning a cabinet or a Minister. This is a remarkable deviation, as a majority of the Dutch authors are convinced that the effects of the use of the censure vote and expression of the loss of confidence do not form part of the core of the Dutch concept ‘ministeriële verantwoordelijkheid’ and in a relative sense are even apart from it. Moreover, in the countries surrounding us there is in the tenet hardly any link to be found between being accountable towards parliament and ministerial powers. And this is a link which very much seems like a matter of course to the Netherlands” (Van den Drissche, 2005, p. 274).
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Chapter 4 Conclusion
After having done a study on ministerial responsibility in The Netherlands, especially to what extend is it fair to put the responsibility for mistakes made by the civil service with the Minister, the following can be said. 

During the past years many affairs have taken place regarding ministerial responsibility and this subject has been discussed extensively. In some affairs the ministers did resign and in some affairs apologies were enough. One of the questions hereby is whether it is realistic that the ministers are responsible for everything that is happening within their ministry in a time that the civil service is way bigger than in the past and the policy is very complex. 


It has repeatedly become clear that the problems, by which the affairs and the resignation of the minister are happened, are caused by the mistakes of civil servants and not by the mistakes of the Minister himself. Thereby it also became clear that the affairs are caused because of poor and unsatisfactory information.


Some authors, who have written about this subject of ministerial responsibility, are of opinion that it is unrealistic and unfair to put the responsibility with the Minister for the mistakes made by the civil service, even if it is not his own mistake. It is impossible for the ministers to be informed about everything what is going on in his department. Should there not be any distinction between structural shortcomings and implementation incidents, by which the ministerial responsibility belongs to the first category? However, it is to be considered whether this is constitutionally possible, because of the fact that according the law a Minister is politically responsible for the acts of civil servants. For this reason, some other authors are saying that the ministers have to take the responsibility, because they have the means to manage their ministry. Besides, the ministerial responsibility is a core element in the Dutch parliamentary democracy. 

On one hand it is to be said that the ministers are aware of their responsibilities, when they become a ministers and they have the means to control and manage their department. It is clear for everyone that the final responsibility rests by the ministers and if necessary they can call the minister for account. If one would say that in case of structural shortcomings the Minister is the one to account for his acts and for the acts of civil servants and n case of incidents, he should not account, then the discussion, whether a mistake is an incident or structural shortcoming will arise. Besides, the ministerial responsibility is also a medium to stimulate the Minister to do his work very well and to be consequent.
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On the other hand, it would stimulate civil servants to do their work better, if they would also have responsibility in case of mistakes. Not only responsible towards the Minister, but also towards the parliament. And if we ask whether it is fair to put the responsibility only with the Minister, in this case it would be fairer to make a distinction for structural shortcomings and incidents.


In short, the main question of my study can not be answered by a yes or no answer. If we would think in a logic way and ask in what extend is it fair to put the responsibility for the mistakes made by the civil servants with the Minister, one would say that it is not fair. However, the Minister is aware of his responsibility and has the means to manage together with his servants the department to not make mistakes. Besides, the Dutch Constitution, in which the ministerial responsibility is a core element of the parliamentary democracy, does not allow putting the responsibility with civil servants. It is the Minister who has the responsibility.


During my research, I also have looked at ministerial responsibility in the surrounding countries, exclusively to Belgium. Despite some differences between Belgium and The Netherlands regarding ministerial responsibility, namely in definition and in constitutional system, namely that in The Netherlands the core of the political ministerial responsibility is that the Minister has to account for the acts of civil servants en for his acts. But in Belgium, political ministerial responsibility is described as the right of the parliament to dismiss the cabinet. Besides, political ministerial responsibility in Belgium is based on the principle of legitimate expectations and in The Netherlands the duty of the minister to inform the parliament. However, similar problems are also to see in Belgium, when it comes to the responsibility of the Minister.

To conclude, whether the ministers have to take the responsibility by every mistake or the law would require rewriting, so that responsibility can rest with civil servants.
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Appendix A Definitions

· Ministerial responsibility: The responsibility to Parliament of the Cabinet collectively and of individual ministers for their own decisions and the conduct of their departments. A Minister must defend his decisions without sheltering behind his civil servants; if he cannot, political pressure may force his resignation (Oxford University Press, 2007 and 2008). 
· Civil service: Branch of governmental service in which individuals are hired on the basis of merit which is proven by the use of competitive examinations (Wikipedia, 2008, “Civil service” section definition).

· Political ministerial responsibility: Political ministerial responsibility is the minister’s responsibility for the total policy which he is executing, including the acts of the King or Queen, which are within the scope of that policy (Foster, 1999, p. 46).  
· Criminal ministerial responsibility: Criminal ministerial responsibility is the minister’s responsibility for violations of the Constitution or ordinary laws which he has committed (Foster, 1999, p. 46).
· Individual ministerial responsibility: The doctrine of individual ministerial responsibility implies that each minister is individually responsible to the cabinet, and thereby indirectly to the legislature, for all decision made within the department of which he or she is the political head (Gallagher, Laver and Mair, 1992, p. 26). 
· Collective cabinet responsibility: The doctrine of collective cabinet responsibility means that once the cabinet has made a decision on some matter, it is collectively bound by the decision; those who opposed the decision in private cabinet meetings, for example, are expected not to criticize it subsequently in public (Gallagher, Laver and Mair, 1992, p. 26). 
· Westminster system: Westminster is the name given to the system of parliamentary democracy used in countries such as Britain, Canada, Australia and New Zealand (Australian politics, Westminster system, democracy section, terms).
· Commissie-Scheltema: is an advisory committee of the Minister of Justice and the Minister of Interior and Kingdom Relations. The committee has been appointed to advice on Ministerial Responsibility (Ministerie van Justitie, onderwerpen, wetgeving, awb, para. 3).
· Unitary State: In a unitary state there are lower authorities, in addition to the central government. The latter can take away powers from and also supervise those lower authorities (Foster, 1999, p. 41). 

· Countersign: the writing of a second signature onto a document (Wikipedia, 2008, “Countersign”, section definition).
· Principle of legitimate expectation: is a general principle of proper administration which holds that expectations raised by an administrative organ should be met (Foster, 1999, p. 51). 
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Appendix B Clauses from the Dutch Constitution of 1840

Art. 75: The Heads of Ministerial Departments are responsible for all acts, which are accomplished by them or that they have helped someone doing something which is not in accordance with the law.
Art. 76: All the decisions of the King must be foreseen of the signature of the involved Head of the Ministerial Department.

Appendix C Clauses from the Criminal Code
“Art. 355: With an imprisonment of maximum three years or money fine of the 4th category, the heads of the ministerial departments are being punished

1º. Those who provide their assistance to Royal Decrees or Royal administrative decisions, knowing that this act is contradictory to the Constitution and other laws or administrative orders of the internal executive of the state are being violated;

2º. Those ho accomplish Royal Decrees, knowing that those acts do not provide the obliged co-signature of the heads of the ministerial departments;

3º. Those who take administrative orders or give commands or maintain exciting administrative orders or commands, knowing that this act is contradictory to the Constitution and other laws or administrative orders of the intern executive of the state are being violated;

4º. Those who deliberately ignore the accomplishment of the provisions of the constitution or other laws or general measures of internal executive of the state, as far as that implementation, because of the nature of the subject, belongs to their ministerial departments or has explicitly been dedicated to them. (Constitution 42, 44, 46, 49, 87, 88, 119, 120; Criminal Code 28v., 380, 462v.: Code of Criminal Procedure 483v.)

Art. 356: with detention of maximum 6 months or money fine of the 3rd category, the heads of the ministerial departments are being punished who are guilty for vulgar debt, if in art. 355 paragraph 4 explanation is being ignored. (Criminal Code 28v., 184, 380; Criminal Code of Procedure 483v.)” 
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Appendix D Political and Criminal Responsibility 
POLITICAL AND CRIMINAL RESPONSIBILITY

Roel de Lange*
IV B 1

 Introduction 

Preliminary remarks

According to the Questionnaire , the following relevant questions were to be addressed:

I.
Concepts and definitions

II.
Constitutional and legal status of Head of State, Head of Government and Ministers in relation to national and international criminal law

III.
Responsibility of Head of State, Head of Government and Minister(s) for criminal acts or omissions committed by their subordinates, i.e. civil servants

IV.
Distinctions between governmental (official) and personal criminal responsibility.

 V.
The availability of immunity and/or indemnity from criminal prosecution.

VI.
In which courts would criminal proceedings take place?

1

Scope of this Report

This report deals primarily with national constitutional law. Matters of Dutch criminal law are discussed where appropriate. The impact of international law, although possibly increasing since the Netherlands signed the treaty in which the Statute of the International Criminal Court is laid down, forms no part of our discussion.  Reference to the International Criminal Court is made only in passing.

2

Head of State 

The Kingdom of the Netherlands is a constitutional monarchy. The King is Head of State. Since 1898 the office of King has been held by a woman, after a period (1890-1898) in which the Queen Mother acted as Regent. According to Dutch constitutional law, the question who is Head of State is not a difficult one, although there is no explicit provision in the written Constitution. 
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The Constitution of 1814 spoke of William as Sovereign Prince. According to contemporary practice, the establishment of an hereditary monarchy in the Netherlands in 1813 implied that the new Sovereign Prince was Head of State. In 1815, following the Vienna Congress, a new state was recognised, comprising the Netherlands and part of what is now Belgium (separated in 1830). In a Proclamation of March 16, 1815,  in which unity with Belgium was proclaimed, the Prince referred to himself as King of the Netherlands, and this title was recognised by foreign governments at the Vienna Congress.  The 1815 Constitution referred to the King. During the important Revision of the Constitution in 1848, the Government explicitly referred to the King as the Head of State.  This was never contradicted, and has been generally accepted in constitutional doctrine ever since. 


The King as Head of State has the power to bind the Kingdom of the Netherlands in international relations (cf. Vienna Treaty, art 7 § 2 sub a). This is also true for heads of government and ministers of foreign affairs. The King traditionally plays a central role in the field of foreign affairs. The most solemn treaties are signed by the King himself. 


In international negotiations, the Kingdom is usually represented by the minister of Foreign Affairs or persons acting on behalf of the minister and under his instructions. Occasionally, other persons have represented the Kingdom, sometimes in a (seemingly) independent role. 


Apart from his role in international relations, the King also has a role to play in domestic affairs, albeit a very limited one.  In the process of cabinet formation - which is usually a matter of coalitions between political parties in the Netherlands - the King appoints the formateur, who leads the negotations between the political parties. Normally speaking the formateur becomes the new Prime Minister, although there is no rule of constitutional law which makes this necessary. Moreover, there is a chance that a formateur will not be succesful and has to be replaced by another formateur. The new Prime Minister takes political responsibility for the decisions which the King has taken during the formation of the new cabinet, including the appointment of formateurs. 


The Constitution also provides for some other tasks, such as the ratification of Acts of parliament (article 87 of the Constitution) or the reading of the official speech (troonrede) at the State Opening of Parliament (article 65 of the Constitution). These tasks do not involve the exercise of any real power.
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3

Who is head of government? 

The Dutch Constitution has never mentioned a Head of government. Until recently this used to be no problem. Over the past years, however, questions have been asked concerning the position of the Dutch Prime Minister in relation to the European Council, which according to article 4 of the Treaty on European Union consists of `Heads of Government' and Heads of State. Since in the Netherlands the King is part of the government (article 42 of the Constitution) and is head of state, one might think that the King is head of government as well, but in practice this was not the case. The position of Head of government has - until the year 2000 - never been formally recognised.  The position of the Prime Minister is traditionally referred to in the Netherlands as a primus inter pares.  Like its parallels in other countries, Dutch prime ministership rose to prominence during the second half of the 19th century. Dominating figures like Johan Thorbecke (1798-1872), who led the - then much smaller - Cabinet during the years 1849-1853, 1862-1866, and again in 1871-1872, and later Abraham Kuyper (1837-1920), Prime Minister from 1901-1905, took a position which led Van Raalte in his 1917 dissertation about the office of Prime minister to the conclusion that there was a discrepancy between written law and political reality. At that time, the presidency of the Council of ministers was only temporarily held: the ministers elected their president annually. The Royal Decree of September 26, 1922, no. 18, ended this situation and made the presidency of the council of ministers a permanent position. Since 1933 normally, though not always, the formateur, i.e. the person who was asked by the King to form a government, became prime minister. There was no election by the Council of ministers, although this was still required by the Council's Reglement van Orde. 


In 1983, the present article 45 was incorporated in the Constitution. The second section of that article states that the Prime minister is the president of the Council of ministers. It was generally acknowledged that this provision does not make him head of the government. 


In 2000, in its Memorandum on Kingship (Beschouwing over het koningschap, TK 27 409, nr. 1), the Cabinet took the position (albeit implicitly and in passing only) that the Prime Minister is the head of government (`regeringsleider'). Almost certainly, this sentence was written especially for use abroad, to provide clarity with regard to the position of the Dutch Prime Minister. The position of the Prime Minister as the Head of Government has been generally recognised. The reference in the 2000 Memorandum only affirmed and confirmed the situation that had developed inside the Cabinet.
























       36

As a matter of constitutional law, the situation may be summarized as follows:

-
The King is Head of State (an office not mentioned in the Constitution) and member of the Government (article 42 of the Constitution);

-
The Prime minister is head of the Government (an office not mentioned in the Constitution, although article 45 § 2 awards the prime minister the position of president of the Council of ministers);

-
The King is inviolable, the ministers are responsible (article 42 of the Constitution).

The responsibility of ministers is criminal and political. Criminal responsibility is regulated by the 1855 Act on Ministerial Responsibility (Wet ministeriële verant¬woordelijkheid), which so far has never been applied. The extent of political responsibility is entirely a matter of unwritten law and convention. Inviolability of the King seems to many people to make legal sense only if it is understood as inviolability of the King's person. Nevertheless, during the preparation of the Constitution in 1848 it was argued by members parliament that unlike the Belgian Constitution of 1831 the Dutch Constitution should not refer to the King's person, but to the King. The reasons for this are not explicitly stated during the parliamentary debates on the revision of the Constitution in 1848. They may be found in monarchical sentiment in times of a democratic revolution in Europe. As far as the Netherlands are concerned, 1848 comes close to a constitutional and political revolution as well. In that year, the foundations were laid for the development of a parliamentary system, which matured in a period of about 20 years. That parliamentary system gradually became more democratic with the extension of the franchise, although general suffrage was not introduced before 1917, then again under the influence of political developments abroad.

4

Political responsibility 

4.1

Introduction: the Basics

A.D. Belinfante, professor of Administrative law at the University of Amsterdam, already in the 1960's suggested that the basic rules with regard to political responsibility were interlinked and could be formulated in the following way:

1. No powers without responsibility - No one should have powers to exercise official public authority, unless he or she can be held responsible for the exercise (or non-exercise) of those powers;
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2. No responsibility without powers - No one should be held responsible for acts or omissions falling outside the scope of his powers.


These are very clear guidelines, which still have their practical value. Being guidelines, they cannot and should not be interpreted too strictly in practice. Political responsibility includes that one may be held responsible for having failed to obtain certain powers, if such an omission results in grave damage to the public interest. It implies also, that if members of parliament ask a minister for information which lies outside the scope of a minister's powers, the minister will normally answer such questions if it is obvious that either no other minister would be able to answer, or failure to answer would be considered as a political weakness which might result in political consequences for the minister involved. 

4.2

History of political responsibility


4.2.1
Origins of political responsibility of ministers in the Netherlands

The political responsibility of ministers was introduced into the Dutch Constitution in 1848. Criminal responsibility of ministers had existed since 1840, when articles 75-77 of the Constitution were revised. The new article 75 provided that the Heads of Ministerial Departments were responsible for all acts which they performed or to which they contributed or cooperated, by which the Constitution or an Act of Parliament would be violated. Article 77 provided that the Hoge Raad would be the court before which the charges  with regard to the responsibility mentioned in article 75 were brought. This put beyond doubt that responsibility in article 75 of the 1840 Constitution referred to criminal responsibility only. 


Political responsibility was seen in 1848 as an extension of criminal responsibility. 

In the period between 1848 and 1868, a parliamentary system developed in which the confidence of the States-general in the Cabinet, and in ministers individually, became the crucial factor. Parliament emerged from the conflicts of the years 1866-1868 as a clear winner, and it was then firmly established that Parliament ultimately decided the fate of the ministers, and not the other way round. 

4.3

The classical doctrine of ministerial responsibility

According to the classical doctrine of ministerial responsibility the minister is responsible for acts of the King, for his own acts or omissions, as well as for the acts of civil servants working under his direction. Ministers are responsible to Parliament. 
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Both Chambers of the States-General have the power to require information from ministers, and ministers are under an obligation to provide such information unless the provision of such information conflicts with the `interests of the State' (article 68 of the Constitution). In practice this exception is rarely invoked, although sometimes ministers refuse to provide information on other grounds than those related to security and defense matters. Reasons related to financial interests of the state have also been invoked by ministers. It sometimes happens that ministers refuse information to Parliament on grounds not mentioned in the Constitution. Occasionally, Parliament has accepted such a refusal. In exceptional cases, citizens have been able to obtain information which ministers refused to give to parliament, through the Access to Government Information Act. 


An example is the Securitel-affair, so called after the decision by the Court of Justice in case C-194/94 [ECR 1996, p. I-2201], CIA Security v. Signalson & Securitel. In the debate in the Dutch parliament on the consequences of this decision, ministers refused to provide a list with legislation which should have been notified to the European Commission. Such a list had been drawn up by civil servants, and members of the Second Chamber requested on the basis of article 68 of the Constitution that the minister would reveal its contents to parliament. Parliament accepted the minister's refusal. Citizens then requested the list on the basis of the Government Information (Public Access) Act. The minister refused, but this refusal was speedily quashed by an administrative court. 

The classical doctrine of ministerial responsibility rests on the assumption that there is a sufficiently hierarchical relationship between ministers and civil servants. Ministers must have effective control over their civil servants.


The classical doctrine of ministerial responsibility holds that the minister is politically responsible to parliament and that civil servants do their work entirely under the control of the minister. For the theoretical foundations of this model of bureaucracy one is often referred to Max Weber. The model rests on the assumption that there is a hierarchical structure of ministerial departments, and that the minister has sufficient powers as well as possibilities to ensure that his civil servants do what the minister wants them to do, and provide the minister with all the relevant information. If these conditions are fulfilled, Parliament may have effective control over the executive, via the minister. 
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The classical doctrine holds that ministerial responsibility contains various elements: 

-
Responsibility for acts of the King. Following article 42 of the Constitution, the King is inviolable, and the ministers are responsible. This is universally taken to mean that nothing the King ever says or does can entail political, criminal or civil responsibility.  The King may not be `exposed', i.e. his acts may in no way cause controversy and if so this should never touch the King personally. In practice, the Prime Minister is the minister who is most closely in touch with the King. Every week the King is consulted, the Prime minister supervises the writing of the King's texts, hardly any act of the King will escape ministerial control. In practice, however, there is a certain recognition of the privacy of the King's person, including a say in holiday destinations. 

- 
Responsibility for the minister's own acts. This is the most obvious part of ministerial responsibility. It is important to note that responsibility regards the office of minister, whereas political confidence (as relevant in the rule of confidence) regards his or her person. This means that parliament may express lack of confidence also on the occasion of a minister's private behaviour. 

-
Responsibility with regard to acts of civil servants. This responsibility used to be self-evident, but in practice it is possibly the case that more or less autonomous acts of civil servants, and the restructuring of the civil service in order to meet modern organisational and political requirements and insights, have done much to undermine classical structures of political responsibility. The situation in the Netherlands is probably less dramatic than in the United Kingdom, where a recent manual of constitutional law stated that the doctrine of individual ministerial responsibility `has been significantly weakened over the past ten years or so, so that it can no longer be said, in our view, that it is a fundamental doctrine of the constitution.'  Nevertheless, also in the Netherlands there have been complications in applying the doctrine of ministerial responsibility in some cases where acts of civil servants were involved. 


The classical doctrine is really quite simple. As is well-known, practice is much more complicated. First and most importantly, there is the problem of information: it is not always certain that the civil servants give the right information to the ministers, and that it is right to blame the minister if the civil servants made an error in this respect. Apart from cases in which ministers have been misled, or have not been fully informed by their civil servants, there have been cases in which civil servants have not informed their minister about possible implications.
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When Winnie Sorgdrager became minister of Justice in 1994, one of her first acts was to put her signature under a deal with a criminal informer. This deal had already been made under the previous minister. Although formally responsible, the minister was not informed about certain implications of the deal. Among other things, the informer was paid an amount of money to set up a new life abroad with a new identity. It later turned out - to great embarrassment of the minister of Justice - that the informer had duly received the money but had always remained in Rijswijk (very near the Hague), where he lived. 

Also, there are cases in which civil servants made a wrong assessment of available information and of the need to tell the minister.


A clear example is the case of the Bijlmer-disaster. An El Al freight Jumbo crashed on an block of flats in a residential area in Amsterdam on October 4, 1992. Information regarding the cargo was not speedily given to the minister of Transport but kept confidential by certain civil servants. This became apparent only during a parliamentary inquiry more than six years later, and led to a fierce reaction both from the inquiry committee and from the prime minister. It later turned out that the information had probably been incorrect anyway but the civil servants' attitude in this matter was a matter of heated debate.   

Political responsibility of ministers is commonly described as risk liability, i.e. that it is not necessary that a fault lies with the office-holder. It is a matter of dispute whether it is necessary that a minister can be blamed personally for acts or omissions of civil servants.   


Following Mark Freedland, one could compare governmental organisations and departments to large ships. The larger the ship, the less it is appropriate to say that the captain is steering it. On the other hand, `if the super-tanker founders on the rocks, we tend to regard it as rather over-punctilious for the captain to feel obliged to go down with the ship.' 


Freedland's observation that responsibility was less seen to be taken on a personal basis but more and more on an `institutional' or `vicarious' basis, and that `[i]n those circumstances, it came to seem less necessary for the minister to pay a personal penalty for departmental error by resigning from office',  is certainly also appropriate for the Netherlands. The assessment - and maybe even the demise or at least the crisis - of the classical conception of ministerial responsibility as `inappropriately sacrificial' has led in the Netherlands to what was termed a `democracy of excuse' (`sorry-democratie').
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- Responsibility with regard to autonomous administrative bodies / agencies.  With regard to autonomies administrative bodies (zelfstandige bestuursorganen) ministers have less powers than with regard to the civil service. This leads to a diminished scope of ministerial responsibility. Powers with regard to autonomous bodies may include powers of appointment, powers of supervision, and powers with regard to the budget. From the start it has been recognised that there would be problems and complications with ministerial responsibility with regard to autonomous bodies / agencies. Precisely because they were not part of the classical departmental organisation, but were placed at a distance from it though not entirely privately organised, the crucial question of budgetary and managerial autonomy arose. A governmental proposal for an Act concerning autonomous administrative bodies is presently debated by the States-General.  

4.4

Modern developments

Ministerial responsibility has been a matter of continuous debate over the past decades.  The main problems which led to modern developments in the doctrine of ministerial responsibility have to do with the relationships between ministers and their civil servants. As in many other countries, developments in the public sector in the Netherlansd have included the rise of the civil service and of bureaucratic government apparatuses. Not only an increase in numbers but also a growing power of the bureaucracy, especially after World War II, led to questions with regard to political control, the relationship between ministers and their civil servants, and the relationship between ministers and Parliament, both with regard to political control and with regard to Parliament's role in the process of legislation. 


In an essay in the Nederlands Juristenblad, Scheltema has summarized the ratio of political responsibility in two points:

*
that government policies correspond with the wishes of the majority of the population, since political functionaries make the crucial policy choices; political responsibility serves democratic legitimation;

* 
In a general sense, ministerial responsibility serves to ensure that the governmental organisation functions well.  It serves to establish lines of responsibility within the governmental organisation. Since the organisation is hierarchical, responsibility is naturally also hierarchical.
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Scheltema argues that for guaranteeing the quality of the public service, other mechanisms than political responsibility of ministers are more appropriate. Monitoring by independent bodies, such as a `Quality Chamber', would be feasible and appropriate according to Scheltema.  

4.5

The problem of government integrity

A parliamentary commission has made an inquiry into the use of `experimental' forms of criminal investigation by the police. During that inquiry allegations were made that police officers had been involved in drug trafficking. Obviously this caused grave concern, so much so that after some years a new parliamentary inquiry was made to see what had been done with the results of the first one. The second inquiry resulted in a report in which again very alarming figures were produced. Both these inquiries gave a boost to the government's attempts to combat corruption and promote the integrity of government officials. Several proposals were made in this context, both with regard to general criminal law as with regard to the rules concerning civil servants. The government has taken a number of initiatives with regard to the struggle against corruption and that this issue has a prominent position on the political agenda.

5

Relationship between political and criminal responsibility of officials

As an explanation for the fact that the Act on Ministerial Responsibility has never been applied, Kortmann has suggested  that in the Netherlands there is less need of criminal responsibility of ministers because they can be sent away for political reasons, individually.  


With regard to decentralised authorities it is important to note that not only responsibility is relevant there, but also the administrative supervision by central authorities. 


Furthermore, it may be the case (but there is little research on this) that the rise of judicial review as a means of control of the administration has also had an effect on political and criminal responsibility of ministers. If a court is able to correct an obviously mistaken decision by a minister, then hardly ever will there be a need to sue the minister or to hold him criminally responsible by way of sanction. For the citizen involved it will almost always be sufficient that an unlawful decision will be repaired. 

The subject of the relationship between political and criminal responsibility must be subdivided into different issues:
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-
general criminal law and official conduct (e.g. drunken driving, but also environmental offences);

- 
specific criminal provisions regarding behaviour of office-holders and civil servants;

- 
political and criminal responsibility of ministers (for whom there are separate provisions in the Constitution, articles 42 and 119, and a separate Statute, the Wet ministeriële verantwoordelijkheid).

The basic principle in the Netherlands is that it follows from the rule of law that official conduct should always be in accordance with the law. Lawfulness springs from the (upholding of the) principle of legality as well as from requirements concerning procedures and normative balancing by the legislator, the executive and the courts.


It is well-known that it is sometimes difficult to see when and how government behaviour is unlawful. Until recently, unlawfulness of official acts was deemed possible only in the sense that government bodies could - exceptionally - commit more or less serious infringements of the prohibition of arbitrariness, the principle of reasonableness, or some other basic principle of proper administration. The establishment of a system of judical review of administrative decisions has resulted in the General Administrative Law Act (GALA, Algemene wet bestuursrecht, 1994). This Act codifies most of the principles of proper administration. If an administrative body violates those principles, its decisions may be quashed by an administrative court.


Furthermore, for a long time the courts have accepted that government could act in tort. Compensation towards private individuals could be awarded in such cases. Apart from this civil unlawfulness (tort) and administrative unlawfulness (recognition that conduct of government bodies ought to be governed by fundamental principles of proper administration) other forms of unlawfulness were inconceivable. In legal doctrine, there was no room for the recognition that government officials could commit criminal offences. 


Although criminal responsibility of government ministers has existed since 1840, it has never had any practical significance. Generally speaking, it was considered inconceivable that government would commit criminal offences. Also standards for the personal behaviour of people holding prominent offices were rather high. It was considered entirely obvious that a minister - or generally a person in high office - should behave properly under all circumstances. However, standards have changed in that respect.
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 Some decades ago, at a time when divorce was rare and shameful, a government minister who had a divorce could not stay in office. A secretary of state who made an improper financial deal with a neighbour also had to resign immediately. Drunken driving was a reason for resignation for a minister thirty years ago, but it is unlikely to be so today.  

6

Present scope of criminal responsibility

Article 119 of the Constitution provides that the members of the States-General (Parliament), ministers and secretaries of state can be prosecuted for official crimes (ambtsmisdrijven), also after they have resigned. The Hoge Raad is forum privilegiatum in such cases. The Crown (by way of a Royal Decree) and the Second Chamber of the States-General  have the power to order such a prosecution. The Constitution only provides that `the order to prosecute' is given in such a way. The Constitution does not determine to whom such an order will be given. The Code of Criminal Procedure provides that the order is given to the Procureur-Generaal at the Hoge Raad (article 483, § 3, of the Code of Criminal Procedure). Part of article 119 of the Constitution is repeated in article 92 of the Act on the Organisation of the Judiciary (the Wet RO). That article adds that official crimes and misdemeanours also include the facts which were committed under one of the aggravating circumstances referred to in article 44 of the Criminal Code. Article 92 of the Act on the Organisation of the Judiciary adds that the Hoge Raad also has the power to decide claims for compensation, damages and interests [as referred to in article 56 of the same Act]. Article 119 of the Constitution is also partly repeated in the Act on Ministerial Responsibility. Article 4 of this Act of 1855 provides that Heads of Ministerial Departments in case of criminal prosecution `be it by Us  or by the Second Chamber' stand trial before the Hoge Raad. Articles 5 and 6 of this Act refer to prosecution by the Crown, articles 6-19 give the procedure for prosecution by the Second Chamber. Article 5 provides that a Decision by the Crown to prosecute should contain a precise indication of the facts which form the basis for the order. Also it should contain an order to the Procureur-Generaal at the Hoge Raad to prosecute. Article 483 Code of Criminal Procedure provides - remarkably enough - that `articles 4-19 of the Act on Ministerial Responsibility remain in force'. The relationship between these articles and article 119 Constitution  and article 92 of the Act on the Organisation of the Judiciary is not without complications. However, it is clarified partly by § 2 of article 483 Code of Criminal Procedure, stating that the provisions of articles 4-19 of the Act on Ministerial Responsibility are equally applicable to the persons mentioned in article 92 of the Act on the Organisation of the Judiciary. 
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It thereby becomes clear that the procedure of the Act on Ministerial Responsibility also applies to ministers who are not head of a department (the ministers `without portfolio' of whom there often is at least one in the Council of Ministers),  as well as to the secretaries of state. 
That it also applies to members of the States-General is less obvious, since this would mean that the Crown could prosecute members of parliament, and that members of the Senate (Upper House, First Chamber) could be prosecuted on the order of the Second Chamber.  The crimes and misdemeanours referred to can be found in the Criminal Code. Title XXVIII of the Second Book of The Criminal Code (Wetboek van Strafrecht) and article 463 contain those crimes and misdemeanours. 

6.1

History of article 119 of the Constitution

Since 1814, the Constitution has provided for the possibility that ministers, members of Parliament and some high officials could be criminally prosecuted on account of transgressions in their official capacity, and stand trial only for the Hoge Raad.  This could only happen with permission by the States-General. At that time, the ratio was only that people of such high rank should have a forum privilegiatum.  Criminal responsibility of ministers came into existence, together with the obligation to countersign royal decisions, in 1840.
6.2

Procedure

According to the 1855 Act on Ministerial Responsibility, the Crown or the Second Chamber may order prosecution. The Procureur-Generaal at the Hoge Raad is under a statutory duty to execute this order and act as the prosecutor (article 483, §3, of the Code of Criminal Procedure). There is no discretion on his part as to the prosecution itself. The position of the Procureur-Generaal at the Hoge Raad has always been an interesting one, and has become even more interesting since 1999, when a change in the Act on the Organisation of the Judiciary (Wet op de Rechterlijke organisatie) placed his office outside the Public Prosecution Service, and made him independent. Before 1999 he was a member of the Public Prosecution Service, and as such he was under the obligation to obey instructions from the Minister of Justice, although these were rarely given. When the relationship between the Minister of Justice and the Public Prosecution Service was restructured, a body was formed in which the Procureurs-Generaal at the five Courts of Appeal were assembled. 
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The Procureur-Generaal at the Hoge Raad, however, was placed outside the Public Prosecution Service. 


Even under the old Act on the Organisation of the Judiciary, there has been debate whether the Procureur-Generaal at the Hoge Raad had the power to investigate (opsporingsbevoegdheid).  This has become a highly sensitive issue under the new Act, since as an independent office the Procureur-Generaal at the HR in theory at least might show some initiative with regard to investigations into official crimes or related affairs. As to the question whether this is a theoretical possibility, or it may have some practical significance, no clues can be found in the parliamentary debates on the new Act. 


A procedural particularity regarding criminal prosecution of ministers is that the Hoge Raad sits on the case with ten judges (article 103 of the Act on the Organisation of the Judiciary). For ordinary crimes and misdemeanours there is no forum privilegiatum. The forum privilegiatum only applies in case of official crimes. 

7

Criminal responsibility of the State and (other) legal persons under public law?

Recent developments have triggered a debate among lawyers, and have inspired rethinking of criminal responsibility of ministers in the Netherlands. Especially in the field of environmental law, government bodies - both on a central and a decentralised level  - have been involved in transgressions.  Most of those transgressions have been committed in the form of violations of environmental provisions by civil servants or other employees in the service of a governmental body. Sometimes, however, questions have been asked with regard to the way in which government bodies have performed their tasks of supervision and law enforcement. In recent years, disasters like a fireworks explosion in Enschede (May 2000) and a fire in a pub in Volendam (New Year's Day 2001) have given cause for concern whether supervision with regard to hazardous materials and hazardous activities had been sufficient.  Although in both cases there has been extensive political debate and local aldermen as well as the burgomaster of Volendam have drawn political consequences from these debates and have offered their resignations, there has been a debate whether there should be a task for criminal law here as well. 


Very interesting is what the Minister of Justice had to say to Parliament with regard to the possibility of criminal prosecutions related to the Enschede fireworks disaster. He reported that the Openbaar Ministerie had investigated whether the official crimes of articles 355 sub 4 and 356 of the Criminal Code had been committed (criminal negligence in the execution of laws). 
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The Minister told Parliament that the Openbaar Ministerie had received no indications from this investigation to inform him about persons who had held ministerial office, with regard to the special procedure of article 483 of the Code of Criminal Procedure.  What this indicates is that the Minister of Justice may have considered whether there was an occasion for applying the Act on Ministerial Responsibility (to which, as we saw above, article 483 of the Code of Criminal Procedure refers).


Beside having a symbolic value, criminal prosecution in matters like these would have fierce implications with regard to the relationship between criminal and administrative law. These implications have been the subject of a recent extensive and detailed study by David Roef in his doctoral dissertation on criminal liability of government bodies.  If criminal courts would have to judge in a case of criminal prosecution of a government body on the grounds of neglecting its supervisory or enforcement tasks, an important matter for consideration would be which conditions local governments and central government would have attached to the environmental permits that were issued to private companies and citizens. Roef argues that criminal courts should be competent (or have been made competent already) to consider those questions, although many administrative lawyers would argue that a permit which was not challenged before the court has force of law and cannot be the object of judicial review after the period during which it could have been challenged has passed.


Whether the State of the Netherlands, the legal person which incorporates the Kingdom of the Netherlands in civil and criminal law, can be held criminally responsible was the issue in a much-debated decision by the Hoge Raad on January 25, 1994. This decision in the Volkel case, so called because it concerned the leaking of oil on the premises of the air force base of Volkel, was the first in which the Hoge Raad had the opportunity to judge a criminal prosecution of the State of the Netherlands itself. The district court at 's-Hertogenbosch had convicted the State after a criminal prosecution which was initiated by the Public Prosecutor. The Hoge Raad gave a brief and therefore somewhat apodictic - and according to some commentators enigmatic - decision. It held that a criminal prosecution against the State of the Netherlands cannot be received by the courts. According to the Hoge Raad, the State has the power to take upon itself every activity it considers necessary in the public interest. There is, so the Hoge Raad argued, a system of political control based on the notion of minsterial responsibility. This means that the States-General can always control the way in which the government performs the tasks which the State has taken upon itself. It is not compatible with such a system that criminal courts should judge State acts. 
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Already before Volkel, there had been a number of decisions by the Hoge Raad with regard to criminal prosecution of decentralized governmental bodies. In this case law, two criteria had emerged. First, if a government body was not a `public body' (openbaar lichaam) in the sense of Chapter 7 of the Constitution, it can be prosecuted. Secondly, public bodies (in the sense of Chapter 7 of the Constitution) can be prosecuted with regard to activities that are not performed as part of their `public tasks'. Regarding both these criteria there turned out to be considerable demarcation difficulties. Whether a government body is a public body `in the sense of Chapter 7' is sometimes difficult to establish. Whether a certain activity is part of the `official' or `public' tasks has always been a vexed question, but is felt to have become more complicated since come government tasks have been privatised. If government itself acts in a commercial manner, it is difficult to see why it can not always be treated in the same manner as private companies and/or individuals. 


In its Pikmeer II-decision of January 6, 1998,  the Hoge Raad decided that in order to decide whether a public task was involved, the court has to consider the legal framework. If a certain task is attributed exclusively - i.e., as the Hoge Raad stipulates explicitly, exclusively according to the law, not in fact - to public officials, this is an obstacle to criminal prosecution. Examples of such tasks can be found in the area of law enforcement, but also the provision of permits and the distribution of passports are tasks that legally cannot be performed by others than government officials.

8

Rethinking Criminal responsibility of ministers

The way in which the Hoge Raad approached the criminal responsibility of the State in the Volkel decision, surprisingly opened a whole new set of questions.  Two sets of questions need to be distinguished: 

a. Why criminal responsibility of the State should be approached differently from criminal responsibility of ministers;

b. How criminal responsibility of ministers/State is related to criminal responsibility of civil servants.

In Pikmeer I (HR 23 april 1996), the Hoge Raad decided that if a government body cannot be criminally prosecuted, therefore its leading personnel cannot be prosecuted either. This is significant in the light of article 51 Criminal Code, which provides that prosecution in case of corporate crime may involve the corporation or the persons who have in fact directed the criminal acts involved.  
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As a consequence, the only option open to public prosecutors is the prosecution of individuals who were employed (as civil servants or otherwise) by the government body involved and who were personally involved in acts which may have broken the law. We find a significant example in a decision by the Military Chamber of the District Court in Arnhem,  in the case of a disastrous fire in a Hercules aircraft, in which 34 members of the Brass band of the Dutch Army died. The question for the court to decide was one of criminal negligence: could people have been saved if military and fire fighting commanders would have had certain information about their presence inside the aircraft, and if the fire fighters would have acted on that information? The Court's judgment - which was not appealed against - was that there was no causal link between the acts (or non-actions) of the commanders, and the consequences for the victims.  The problem here seems to be that a precise causal link between the acts of these individuals and the disastrous consequences has to be proven. That the government (or a certain government body) as a whole might be held responsible for a way of acting (or non-acting), or for the way in which it has organised its services in order to prevent or deal with disasters, is then no longer relevant. Within a whole chain of events and a chain of responsibilities, everything is focused on two individuals and their actions. 


We have seen that although criminal responsibility of ministers does exist, it has no practical significance. Political responsibility, although there have been questions about its scope, functions in such a way that the need for criminal prosecution of ministers has always been small. Criminal law is considered an ultimum remedium also by those who have spoken out in favour of the possibility of criminal prosecution of central government.  Those who are critical of this possibility, such as the Dutch Council of State, have brought forward this argument as well. 

9

Official and personal responsibility

In a recent document, the Minister of Justice in the Netherlands summarized the doctrine of criminal ministerial responsibility by stating that ministers can be prosecuted for every crime they commit. When their offence constitutes an official crime or misdemeanour (ambtsmisdrijf of ambtsovertreding) the special procedure outlined above applies. In case of ordinary offences / crimes which have been committed in official capacity article 44 of the Criminal Code provides increase of penalty. It is not required - although it might be desirable - that a person first leaves office in order to be prosecuted. The 1855 Act on Ministerial responsibility assumes that prosecution is possible both when a minister holds office and after he left it. 
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Also, there is no separate procedure of impeachment. The rule of confidence between parliament and government also applies in these situations. In 1994, Secretary of State Evenhuis stepped down when there were allegations about improper financial transactions in the private sphere. 


In case of exceptional crimes which are also punishable under the Statute of the International Criminal Court, officials should be handed over to this court although also under domestic law they could be prosecuted. 


According to the Dutch Constitution, there is immunity for what is said in or written to an assembly of Dutch Parliament or one of its Chambers (article 71 of the Constitution). This immunity is complete. However, judging from the wording of article 27 of the Statute of the International Criminal Court, it is at least not unthinkable that this article (and possibly others) will constitute an exception to the immunity awarded under the Dutch Constitution. The government has agreed with this view during the debates on the parliamentary approval of the Statute of the International Criminal Court.

10

The availability of immunity and/or indemnity from criminal prosecution

According to article 71 of the Dutch Constitution, members of parliament as well as ministers, secretaries of state and other persons taking part in the deliberations, cannot be prosecuted or held liable for that which they said during the meetings of the States General or of its committees or for anything they submit to them in writing. For anything that is said or written outside the framework of a meeting of parliament, the normal rules of criminal law apply also for the persons mentioned in article 71. Immunity with regard to meetings is absolute, it cannot be ended or suspended by anyone, including parliament itself. Both Chambers of the States General have drawn op Standing Orders which provide for sanctions in case a speaker uses offensive language, disturbs the peace or violates an obligation of secrecy. Articles 94-98 of the Standing Order of the First Chamber only provide for sanctions against members of the first Chamber, whereas article 58, section 2 of the Standing Order of the Second Chamber also mentions ministers,  who may be cautioned by the President of the Chamber to take back their words. Articles 59-61 of the same Standing Order refer to `speakers' which may also include ministers. Secretaries of states are not mentioned explicitly in article 58 but we must assume this provision also applies to them.
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