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Introduction

Since more than a decade, people from various countries in Africa and even Asia are trying to migrate to the European Union by boats from the West-African coast. Among this group of migrants there are many refugees who are seeking a safe place. There are several Mediterranean countries which are accessible from the African Continent by boat. One of the routes the immigrants can take is the West-African migration route. People take boats from the coast of West-Africa to the Canary Islands. However, the boats which these groups of migrants are taking are small and unsafe fishing boats. These boats are not built for transporting people; they are not even built for sailing on seas. Taking these boats can therefore endanger the lives of the immigrants. 

The amount of immigrants taking this route to obtain a European visa is increasing, and therefore it causes a problem for the European Union. The arising of European border guards intercepting these immigrants at sea before arrival is one of the measures taken by the EU to prevent people from taking the dangerous route. 

In this thesis the main question will be the following: ‘The European Union is fighting migration coming from the West-African coast to the European countries, thereby refusing refugees to appeal for asylum. Are the activities of the European Union legitimate, and if this is the case, is this current manner of controlling the external borders the best option to prevent immigrants from taking this dangerous journey by sea to EU?’ 

The research methods used to answer this question shall consist of primary and secondary research. Secondary research will be performed to understand the history and the international documentation on migration and refugees. To further gather opinions and information on the possible solutions for the EU to fight this problem primary research will be used
The chapters of the thesis are divided into paragraphs and sub-paragraphs which will jointly give answers on the sub-questions. The first chapter will discuss the West-African migration route, describing the history of the routes as well as the people whom are taking the route and their reasons why. This will explain the West-African migration route exactly is. Chapter one also elaborates on the legal statuses of immigrants. It is useful to understand the different statuses of immigrants before elaborating on these groups. Here the sub-question what the differences between an immigrant and a refugee are will be answered.
Chapter two is discussing the different international documents which are relating to refugees. The international definition and rules of refugees are further explained. The sub-question which will be answered in this chapter is: Which international treaties are relating to the rights of refugees?

Furthermore, chapter three will be designated to the European border agency Frontex. This chapter discusses the activities of the organisation in the Canary Island region. In this chapter Hereby the main activities of the Frontex organisation are discussed. 

Chapter four will mainly focus on the new proposal of the European Commission of establishing Rapid Border Intervention Teams. The course of this proposal is explained and the comments on the articles are stated. The two sub-questions answered in this chapter are: What is the course of the proposal for creating Rapid Border Intervention Teams? and are the articles written in the proposal legitimate for the concern of refugees? 

Lastly primary research will result in the answering the question: Is the current proposal the best option to fight ‘dangerous’ immigration to the EU?

Hopefully this thesis will draw your attention to the difficulties for refugees trying to find a safe place and for the European Union to solve concerning illegal immigration. The identification of the problem in the Canary Island region is a first step the EU made. The establishing of border checks on sea is a measure the Union took to prevent this activity of illegal immigration by taking unsafe boats. Finding solutions for this issue is a challenge for the EU, and hopefully they will make the right decisions. 
Chapter 1

The West-African migration route

1.1 Introduction
Migration has a long history but by the time countries started to officially draw their borders, it has been difficult for people to migrate. Territories had been set and one was provided a nationality. Migration lasted but with other intentions. Immigration has been a very important subject for countries in this century. Because of the big difference between states and their freedoms and economic situations people try to move to other countries to seek a better life. In this chapter the West-African migration route will be discussed, this route has been very popular with immigrants coming from the West-African coast to the Canary Islands, which are property of Spain. Furthermore the different legal statuses of migrants are covered. It is important to cover these subjects for the better understanding on the area of the thesis topic, and also for understanding the different definitions of immigrants.
1.2 The route

Since the beginning of the 1990’s immigrants are arriving with boats on the Southern European shore. They left the northern parts of Africa and most of the time share small wooden boats to cross the Mediterranean Sea, or even a small part of the Northern Atlantic Ocean to the Canary Islands. Initially they were welcomed with open arms at the shores and were taken care of in grand stadiums, however the amount of boats started to increase and more immigrants started to cross this border. The generosity decreased and on this day the people whom are risking their lives with crossing the ocean, are deported to prison camps (Dietrich, 2005, ‘The desert front, EU refugee camps in North Africa?’ section, ¶9) 

1.2.1 The passage over sea
It is said that 400.000 to 500.000 people try to cross the southern European borders every year. Those who can afford this will fly with a fake passport, others will take ferries to the European land, but only the people who do not have anything will cross by little wooden fishing boats, also known as Cayucos. (Fontanini, 2006, ‘As thousands risk their lives at sea to reach Europe, UNHCR calls for a broad joint response to deal with the challenge’ section, ¶4.) 

Not only is this way of traveling inhuman, it is also very dangerous for people. Often these persons are paying a large amount of money to get on these fishing boats, and often they will die during the trip, through drowning but also through dehydration. 

The current statistics on the arrival of boat-immigrants are that from January until September 2006 around ‘23.000 Africans have reached the Spanish Canary Islands with an estimated number of 3.000 who have died during the journey’. (Standing Committee of experts on international immigration, refugee and criminal law , 2006, p.3)

Since 1996 Cayucos are arriving on the Canary Islands coming from Senegal, Morocco and Mauritania. However the situation at this moment is showing that most of the boats arriving are originated from Senegal. Senegal is a West-African country 830 km distance from the Canary Islands. The country knows a grand fishing tradition and therefore there are opportunities for boats to float behind the fishing boats and reach the shore of one of the Canary Islands in 15 days. (Lambert, 2006, p.2)     

In 2003 the Civipol, which is the consulting and service company of the French Ministry of Interior, concluded that because of the increasingly high surveillance of the Sicilian Channel the immigrants started to take another route namely the West African migration route. This route is in comparison much longer and more dangerous as the migration route starting out in Libya and ending on the southern Italian island(s). 

The West African migration route is mostly used by people coming from the African continent, however lately there are boats arriving with Asian asylum seekers mostly of Pakistani nationality. (Standing Committee of experts on international immigration, refugee and criminal law, 2006, p.5). There have been some problems with the increasing amount of immigrants coming to the Canary Islands. It has been discovered that some of the immigrants are told to cross the border without any personal documents. If they do not take these documents, they might be subscribed as refugees and they will be able to appeal for asylum. This is causing confusion in the asylum procedure because some people are truly refugees, but others are trying to obtain asylum while they are not considered to be a refugee. (Lambert, 2006,p.5)

1.3 Legal concepts

Under international law there are a couple of statuses a migrant can receive while migrating. Who is said to be in need of protection? Who is considered to be an immigrant? And who will receive asylum? These are all questions that concern legal statuses. In this part I will describe the different statuses of migrants, emphasizing on the refugee status. 

1.3.1 Status of refugees
The status of a refugee is often confused with statuses of other migrants. It is very important to understand the legal difference between migrant statuses because it distinguishes the manner of acceptance to a country. 

The most important definition of a refugee can be found in article 1 of the 1951 Convention Relating to the Status of Refugees. This United Nations convention was held in Geneva and of high value for all the European Union member states. The convention describes a refugee as “a person who, owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion, is outside the country of his nationality, and is unable to or, owing to such fear, is unwilling to avail himself of the protection of that country...” (UNHCR, 2003, ‘Basic definitions’ section,¶ 1-4).

A refugee has an exceptional status, and is often confused with other migrants. The most common misconception which is made according to this is the comparison between a refugee and an asylum seeker. It is very important to understand the difference between these two concepts because the truly have different meanings. In this thesis reference will often be made to refugees and asylum seekers, therefore its needed to distinguish the difference.

1.3.2 Status of an asylum seeker
An asylum seeker is a person who has left their country of origin, and has applied for recognition as a refugee in another country, they are in awaiting of a decision on their application. Asylum seekers will become refugees if they are accepted as refugees by the country of application, however if they are not obtained with this status they will be send back to their countries. An asylum seeker must hold the same reasons as a refugee to obtain acceptance by a state and afterwards its status will change into the refugee status.  Thus the big difference between the refugee and the asylum seeker is the acceptance of the state of application.  (UNHCR, 2003, ‘Basic definitions’ section, ¶ 10).

1.3.3 Economic migrants and illegal immigrants

Another concept which often mentioned is economic refugees, this group is not considered to have a legal status. People who migrate because of economic reasons are called Economic migrants. These migrants make a conscious decision to leave their country because of the better economic possibilities which they can find elsewhere. These migrants can safely return to their country of origin if they want to. So what are the economic migrants considered to have for a legal status? Well this group will most of the time be referred of as Illegal immigrants. This status is very difficult for governments to estimate and a large amount of migrants will contain this status in the end.

‘Everyone has the right to seek and enjoy asylum is stated in Article 14 of the Universal Declaration of Human Rights.’ However, asylum seekers and refugees often do not have the time to grab their personal belongings while escaping. Hereby they arrive in the country of application without a passport or other identification material. The government of application has to make a difficult but severe research in order to define the person as a refugee or if they are illegal immigrants traveling without personal identification on purpose. (UNHCR, 2003, ‘Basic definitions’ sections, ¶ 5-7).

1.3.4 Environmental migrants
Sometimes the environment is causing people to flee. Are they concerned to be refugees as well? According to legal definitions people who have fled from environmental disasters are not considered to be refugees but environmental migrants. ‘The migrants fleeing natural disasters continue to enjoy national protection whatever the state of landscape.’ 

(UNHCR, 2003, ‘Basic definitions’ section ¶ 9).

1.3.5 Internally displaced person
The last group of migrants is the internally displaced person. ‘An internally displaced person may have been forced to flee their home for the same reasons as a refugee, but has not crossed an internationally recognized border. Many internally displaced persons are in refugee-like situations and face the same problems as refugees.’ 

(UNHCR, 2003, ‘Basic definitions’ section, ¶ 14).

1.4 Conclusion
The West-African migration route is causing a lot of difficulties for the Spanish Canary Islands. Many immigrants are using this route to reach the European coast and hope for a better future. As covered in the first section this route is causing many deaths under the immigrants. A lot of immigrants cross the ocean in unsafe little wooden fishing boats, the ‘cayucos’, coming from West-African countries as Senegal, Mauritania and Morocco. During this trip many die of dehydration or drown.

Under the immigrants one could distinguish many legal differences. Refugees are often named as asylum seekers and visa versa. This comparison is not legally correct, the difference is small but they are of different legal background. Other legal statuses consider economic migrants, illegal immigrants, environmental migrants, and internally displaced persons.
Chapter 2

International documents concerning refugees

2.1 Introduction
In the first chapter it has become clear that there are several international agreements regarding the status of refugees and other migrants. It showed the different legal definitions of these concepts and made clear that there are important differences between migrants. 

In this chapter the international documents which are concerning refugees and asylum procedures are further explored. This is important to notice before further elaborating on the European documents which are concerning activities of external border control.

States and international organizations established different treaties and regulations. The most important document, which is still the foundation for all the refugees’ related rights, is the 1951 Geneva Convention Relating to the Status of Refugees. This document was agreed upon shortly after the Second World War and in the early years of the Cold War. With this document States wanted to ensure future refugees a safe ground. Other documents which are important to the subject are the Charter of Fundamental Rights of the European Union and while looking into European documents the Schengen agreement and the Dublin Convention will also be discussed in this chapter. 

2.2 The 1951 Geneva Convention Relating to the Status of Refugees

The Geneva Convention is the main document that is pointing out the minimum rights of refugees. Therefore it is important to mention this Convention in this thesis. The refusal of illegal immigrants, which are potential refugees, is in conflict with this document. It is thus important to mention which of the articles in the Convention have to be taken into account. Article 1 of the Convention provides the most essential definition of a refugee; this definition is mentioned in chapter 1. The Convention provides identification which refugees must possess, this identification consists of 4 elements:

1. They are outside their country of origin

2. They are unable or unwilling to avail themselves of the protection of that country or to return.

3. Their inability and unwillingness is caused by well-founded fear of being persecuted

4. The persecution in their country is based on reasons of race, religion, nationality, member of a particular social group or political opinion.  (Goodwin-Gill,1996, p. 18-19)

Another important element in the Convention is the principle of non-refoulement. This means that ‘no refugee should be returned to any country where he or she is likely to face persecution or torture’.(Goodwin-Gill,1996,p.117)

2.2.1 The New York Protocol
The Geneva Convention is said to be the most reliable document concerning the status of refugees, however in 1967 the New York Protocol Relating to the Status of Refugees was introduced. This protocol is often seen as an amendment to the Convention, nevertheless while organized by the United Nations the protocol is a fully independent instrument. States can choose whether to sign the Geneva Convention and the Protocol but they can also choose one of the documents. The main difference between the Convention and the Protocol is that the Convention states that the refugee status is only legitimate when this ‘well-founded’ fear occurred before 1st of January 1951; within the Protocol this time-related claim vanished. 

Reservations on the Convention are generally allowed within the Convention and the Protocol, however some articles are protected. The protected articles in the Convention include; article 1(the definition), art. 3 (non-discrimination) art. 4 (religion) art.16(1) (access to courts) and art. 33 (non-refoulement). (Goodwin-Gill,1996,p.298)
The manner of implementation of the Convention is different for every State: they might acknowledge the Convention within their Constitution; they might implement it in local law and provide specific legislation or they adopt appropriate administrative procedures. (Goodwin-Gill,1996,p.21).

For the main question in this thesis it is important to understand the articles of definition and non-refoulement. 

2.3 The Schengen agreement

The Schengen agreement plays the most significant role in the subject of this thesis. The document provided free movement within the member states and created a single border control on the external borders. In 1985 France, Germany, Belgium, Luxembourg and the Netherlands created the Schengen area. After this agreement a Convention was signed in 1990 and came into effect in March 1995. During this period Italy, Spain, Portugal and Greece joined signatory. Later on other states joined the Convention. Remarkable is that some non-EU members had joined the Convention: Iceland, Norway and Switzerland. On the other hand Ireland and the United Kingdom have rejected to join this framework. The key rules adopted by Schengen group members are:

· The removal of checks on persons at common EU internal borders

· Common set of rules applying to people crossing EU external frontiers, regardless of the EU country in which that external frontier is situated

· Separation at air terminals and, where possible, at seaports of people travelling within the Schengen area from those arriving from other countries outside the Schengen area

· Harmonization of the rules regarding conditions of entry and visas for short stays

· Coordination between administration on surveillance of borders

· Definition of the role of carriers in the fight against illegal immigration

· Enhanced police cooperation (including the rights of cross-border surveillance and hot pursuit)

· Strengthening of judicial cooperation through a faster extradition system and transfer of the enforcement of criminal judgements

· Creation of the Schengen Information System (checks and exchanges data on peoples identity)

(European Commission, 2005, ‘Abolition of internal borders and creation of a single EU external frontier’ section ¶13).

Looking at the key points of the Convention it is clear that this document contains important legislation concerning immigrants. It is also obvious that the subject of this thesis deals with the rules laid down in this document. The new Schengen Border Code is relevant in this section. The new document entered into force on 13 October 2006 and describes the external border checks thoroughly. 
2.4 The Dublin Convention

The Dublin Convention is again more focused on asylum procedures. At first the ‘Convention determining the State responsible for examining application for asylum lodged in one of the member states of the European Communities was signed in Dublin on 15 June 1990’ (Europaworld, ‘Dublin Convention’, section ¶ 2). However it took a while until this Convention came into force; it was not until 1997 when the member states concluded the practical implementation of the Convention. With the Dublin Convention only one member state would be responsible for conducting proceedings for an asylum application, this will reduce the so called ‘asylum shopping’. In December 2000 Eurodac was established, with this regulation the fingerprints of applicants for asylum would be taken and placed into a central database. (Europaworld, ‘Dublin Convention’, section ¶ 7). This Convention established a tighter regional asylum procedure in which the member states would work together more intensely. The Dublin Convention wants to remain the principles of the Geneva Convention and therefore the document will not provide different definitions and asylum requirements for refugees.
In comparison with the Schengen agreement ‘the Dublin Convention has replaced the essentially similar provisions on asylum law in Articles 28-38 of the Convention implementing the Schengen agreement.’ (van Krieken, 2000, p157.) Both documents have the objective to create an area without internal borders, however the Dublin Convention added the point of a common asylum policy in the EU. 

2.5 The Charter of fundamental rights of the European Union

The Charter of fundamental rights of the EU is a fairly new document, it came into force on 7 December 2000 in Nice. With this new document the EU wanted to ‘strengthen the protection of fundamental rights in the light of changes in society, social progress and scientific and technological developments’ (Europa, 2004, ‘The charter of Fundamental Rights’ section ¶ 3). As written above the EU sought to strengthen the Fundamental Rights. 

In 1950 the Council of Europe organized the European Convention on Human Rights which laid down civil and political rights and freedoms; they also set up a ‘mechanism for the enforcement of the obligations entered into by the Contracting states’. (ECHR,?, Historical background). This document is still of important value in the Charter because it holds the main principles of Fundamental Rights. After the signing of the member states the Charter was mentioned in the Treaty of Nice. The Charter laid down political values yet has no binding legal force. 

The Charter is unique because it ‘brings together all of the rights previously to be found in a variety of legislative instruments, such as national laws and international conventions from the Council of Europe, the United Nations and the International Labour Organization’. (Europa, 2004, ‘The charter of Fundamental Rights’ section ¶ 3). 

The Geneva Convention has a clear link with refugees, because the whole Convention is written with regard to this matter. The Charter contains only a small section which considers refugees. Although this section is small, the content is very important and needs to taken into account. In chapter 2 of the Charter article 18 and 19 are devoted to the rights of refugees. Article 18 describes the right of seeking asylum respected by the rules of the Geneva Convention, Article 19 is written for the purpose of Protection in the event of removal, expulsion or extradition.
2.6 Conclusion
Looking at four different documents which are focused on the refugees and their asylum procedure, one can say that all the documents are leading to one main important piece of international law; The 1951 Geneva Convention Relating to the Status of Refugees. This document has become an international guideline for the definitions and treatment of refugees. Because a lot of States in the world have signed either the Convention or the Protocol, other documents must consider this document as a starting point. This was obviously the case for the 3 European documents which are discussed in this chapter. The Schengen agreement has been an important step forwards for the European Union. This agreement established an internal zone of free-movement and cooperation between the States on matters like external border surveillance and an Information System which exchanges data on the identity of people. This agreement established the beginning of cooperation between member states on asylum and immigration matters. The Dublin Convention focused more on the common asylum policy within the EU. It stated that only one State should have the responsibility of accepting an appeal for asylum, and it created a system which uses fingerprints of applicants to create an international database. Lastly, The Charter of fundamental rights of the European Union is discussed and mainly focuses on human rights in the region. However a small part of the Charter is dedicated to the asylum procedure: this part is again referring to the Geneva Convention.

It is important to first understand the development of the international documents concerning refugees before continuing with this thesis. By doing so, one can understand the actions taken by the EU to reduce the illegal immigration. It also gives a clear understanding of the reaction on these actions this by international legislative bodies and other organizations. 
Chapter 3 
Frontex and the cooperated border check operations

3.1 Introduction
The main theme of this paper is analyzing the border checks performed by the Frontex agency and the future Rapid Border Intervention Teams. In the previous chapters the statuses of refugees and the international documents relating to refugees were discussed. This information is needed in order to fully understand the fundaments of international refugee law. Refugees have the right to appeal for asylum while fleeing from their country to another.

In this chapter a part of the European border check policy is covered. As mentioned in chapter one, many people are taking dangerous routes to come to the European continent. One of these routes is the West-African migration route, where people are taking boats from the West-African coast to reach the Canary Islands. During this trip many of them die, however more people arrive illegally on the Islands. This confronts the Spanish government with problems. As described in chapter one, illegal immigrants do not have the right to stay in a country without a visa or personal documents. The process of screening all the immigrants arriving at the shore is beginning to cause a problem. Therefore the European Union has developed a regulation which provides help to these countries suffering with the problem of the arrival of large groups of illegal immigrants. A Regulation is the most powerful legislative act of the European Union. Member States of the European Union need to apply a regulation directly to their domestic law once it is accepted by the Union.(Answers.com,2007, section ¶ 9) 
Firstly this chapter handles with the agency created by the regulation, which is named Frontex. Furthermore it focuses on the creation of this regulation. And lastly the activities of Frontex and the problems which the activities bring along are discussed. 

3.2 The Frontex agency

With the freedom of movement within the European Union, the Rome Treaty provided a free area for all European citizens to travel through Europe without border checks. It is one of the logical consequences that the external border control should strengthen increasingly. Members of the EU would have the shared responsibility for these borders. The regulation mentioned above provided Europe with a European agency which would coordinate the operational cooperation between Member States in the field of border security. This agency is called Frontex. Its task is not only to coordinate and cooperate with the external border control but also assist border Member States in training for border guards.

3.2.1 Operation Hera
The Frontex agency is assisting Member States in difficult situations concerning border checks and arrivals of i.e. illegal immigrants, by providing joint operations.

Frontex has arranged several joint operations together with Spain to help with the problems Spain was facing regarding the arrival of illegal immigrants on the Canary Islands. With the joint operation HERA they wanted to assist Spain with identifying and intercepting illegal immigrants trying to come to the Islands. This first operation ‘commenced on 17 July 2006 when a group of 9 experts from the Member States arrived in the Canary Islands to support the Spanish authorities in identification of the migrants and establishment of their countries of origin.’(Frontex, 2006, ‘Canary Islands-Hera’ section, ¶ 3). The experts involved people from France, Portugal, Italy, Germany, The United Kingdom, The Netherlands and Norway. During this operation 6076 illegal immigrants were sent back by Spanish authorities. (Frontex, 2007, ‘Hera-Statistics’ section, ¶ 1) 
Since this operation was found to be successful, Frontex was driven to create a second plan, which was called Hera II. This operation ran from 11 August 2006 until 15 December 2006. Hera II did go a little further in the cooperation: in these series of actions Spanish, Italian, Portuguese and Finish contribution of border guards were assigned. In this operation border guards were instructed to intercept illegal immigrants in the territorial waters of the West-African countries (Senegal, Mauritania and Cape Verde). Again many illegal immigrants were sent back: a number of 3887 immigrants were intercepted at sea and a total amount of 14572 arrivals were returned. (Frontex, 2007, ‘Hera-Statistics, section, ¶ 2) A third operation which is currently active is called Hera III and started on 12 February 2007.  This operation is divided into two activities. The first part consists of a group of experts interviewing the people arriving at the Canary Islands. By doing this operation Frontex wants ‘to establish in what extend, and how these crossings are being facilitated as well as to establish the identity of the migrants.’ (Frontex, 2007, ‘Hera III operation’ section, ¶ 2 ) The second activity is similar to the border guard’s activities in the operation Hera II. Spain, Italy, Luxembourg and France participate by providing aircrafts and personnel. 
3.3 Regulation for the creation of the Frontex agency

On 26 October 2004 a Regulation was adopted by the Council which established a European Agency for the Management of Operational Cooperation at the External Borders of the member states of the European Union. (Commission of the European Communities (2006) p.2) A regulation is the most powerful legal document of the European Union, as mentioned in the first part of this chapter.

To understand under which demand this regulation was set up it is necessary to mention the three pillar structure. This structure was established under the Treaty of the European Union signed in 1993 and also called the Maastricht Treaty. The three pillars describe the domains in which the Member States work together within the Union and for which they should write common policies.

The pillars are called:

1. Community Domain 

2. Common foreign and security policy 

3. Police and judicial cooperation in criminal matters.

The Asylum and immigration policy fall under the first pillar. The regulation is thus based on cooperation in the first pillar of the Treaty. 

By approving the regulation the cooperation of Member States with border controls and joint operations of border officers was initiated. These operations focused on helping countries which were experiencing problems with the arrival of large groups of illegal immigrants. The agency which received the name Frontex would handle situations like:‘ major international events taking place in the territories of the member states or controlling certain difficult stretches of the external borders and serve the double purpose of enhancing the level of control and surveillance at the border in question’. (Commission of the European Communities (2006) p.3)

3.4 Legal issues deriving from the Hera operations
Looking at the results and the activities of the Hera operations, it becomes clear that the actions of the patrols result in a tremendous amount of illegal immigrants intercepted at sea. The statistics show a positive aspect of the operation, because many immigrants are saved from a dangerous journey. However with the return of the immigrants some groups are ignored. Many of the immigrants are returned without proper screening. This brings along the risk of possible refugees being returned without the possibility for an appeal for asylum. (Human Rights Watch, ‘I entered the Fuerteventura camp’ section,¶ 1) This practice is causing concern to various international organisations, for instance Human Rights Watch, Amnesty International and also the standing committee of experts on international immigration, refugee and criminal law.

The agency fails to pay attention to the refugees, which are possibly trying to cross the border. Refugees, as seen in chapter 2, have the right to access a determination procedure for asylum. (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.1) Because of the fast decision making process at sea the refugees are neglected and send back to shore, where they are unable to appeal for asylum. 
The patrol boats of this joint operation float in the territorial waters of the West-African countries. With these boats the guards can send people back to shore. However, once a boat is detected outside the 24 nautical mile zone the immigrants should be taken to the Canary Islands, and are allowed to lodge a claim for asylum. Thus, when the immigrants are intercepted in high seas or in the territorial waters of Spain, and they were to be taken to the shore of the Canary Islands, this would be in compliance with international law. However, the border guards are mainly on patrol in the territorial waters of West-Africa. This raises other legal questions such as the allowance of European border guards to send people back in the territorial waters of another country.

3.4.1 The UN Convention on the law of the sea
The UN Convention on the law of the sea does not ‘authorize inspections outside ones own territorial waters by a state other than the flag State, however the Convention makes an exception when the vessel has no nationality or its nationality is in doubt, or when the flag State has consented to the inspection (art. 110)’.(Standing Committee of experts on international immigration, refugee and criminal law (2006) p.4) This last exception is significant in this case since Spain made agreements with Mauritania, Senegal and Cape Verde on patrolling in their national waters. This means that according to the international law of the sea this operation is legitimate. 
3.4.2 The right to freedom of movement
Article 12 of the International Covenant on Civil and Political Rights states the right of freedom of movement. In art. 12 (2) is stated: 

‘Everyone shall be free to leave any country, including his own.’


        (International Covenant on Civil and Political Rights)
This article outlines the international community law of freedom of movement. In this article sub 3 it is stated that people which are by law necessary to ‘protect national security, public order (ordre public), public health or morals or the rights and freedoms of others’ are restricted to this article. This implies that people on the boats floating to the Canary Islands possibly have the right to move and that interception could therefore be in conflict with this article. This means that the immigrants moving to the Canary Islands, although they are illegal, have the right to move. It remains difficult to use this argument against the practices of the border guards since a large part of the boat travellers do not have legal documents stating their identity. This raises new issues concerning travelling without identity papers.

3.4.3 Violations on territory of another state

Discussing a particular case, that of of Issa and others vs. Turkey (in front of the European Court of Human Rights) is useful while looking at the activities of the joint operations of Hera. In this case the court concluded that article 1 of the European Convention on Human Rights could not be interpreted as permitting a State to commit violations of the Convention on territory of another State, which it could not be committed on its own territory (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.5). Relating this verdict to the interceptions at sea implies that these actions are against the law. The guards are not allowed to intercept the people in their own territorial waters and send them back: neither are they allowed to perform these practices in other waters.

African authorities however carry out the actual interception and therefore it could be said that this verdict does not apply in this case. On the other hand European border guards are involved in these practises and therefore they could be partly responsible on the refusal or refoulement of a refugee. In the Issa and others vs. Turkey case there is no statement of refoulement. Still the denial of possible refugees by the border guards is as mentioned in chapter 2 in conflict with the Geneva Convention. 

It should be mentioned that the largest part of the immigrants are in fact illegal immigrants but this should not be the reason for poor screening procedures.

3.4.4 Schengen Border Code’s right to appeal
 ‘The practice of refusing access without an individual screening procedure or the possibility of a legal remedy against such refusal also runs counter to the approach taken in the recently revised Schengen Border Code (562/2006)’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.6). In this document the rules of external border control are stated. Article 13 states that persons who are refused to enter shall have the right to appeal and will receive a written indication of contact points. Since the border control of the Frontex operation is a speedy decision making process it is indeed possible to overlook this article. 

Looking at all the articles mentioned above, it is noticeable that there is considerable doubt about the current practices of the border controls in this area. Even though the controls are performed in high seas or in the territorial waters of West-African countries, it should ‘not be used as a means to circumvent international obligations or norms laid down in Community law with regard to border controls and asylum applications lodged at the border or within EU Member States.’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.2)
3.5Conclusion

The Regulation for the establishment of a European Agency for the Management of Operational Cooperation at the External Border of the member states of the EU has been the beginning of cooperated border checks. The Frontex agency that was established through this regulation is assigned to manage the joint operations with member states of the EU. One of the most discussed operations is HERA. The three HERA operations have resulted in a high amount of intercepted immigrants. There are many concerns about this operation. Even though by far the largest part of the immigrants is illegal, the neglecting of possible refugees while intercepting is raising questions on the legitimacy of the operations. Many international documents can be shown to discuss the operations. The most important document that is used to argue against these operations is the Schengen Border Code which states that everyone who is refused entry shall have the right to appeal. It is important to look at the activities of the Frontex agency before we will further elaborate on the Proposal concerning Rapid Border Intervention Teams. The activities give a clear view on the border checks that are currently held, and the problems it is facing with these checks. 
Chapter 4

Regulation for the creation of Rapid Border Intervention Teams

4.1 Introduction
Throughout the last chapter the first Regulation, which established an agency for the Management of Operational Cooperation at the External Borders of the Member States of the EU, is discussed. The Frontex agency and its activities are explained and have given a clear view on the current situation and operations in the Canary Island region. Having read this information it is easier to understand the future activities and possible flaws the border guards will be confronted with while being a part of the Rapid Border Intervention Team. These teams are the new concept of the Frontex agency and are the successors of the present joint operations like Hera. Since there is a continuing request for help with border checks and a continuation of the growth of arriving immigrants at the southern European external borders, the agency had to come up with an additional plan. 
This chapter elaborates on the content and the important articles of the Proposal and the draft Resolution for the Regulation establishing Rapid Border Intervention Teams. It should be mentioned which process the proposal is following. First of all the European Commission draws a draft proposal to be read by the Council of Ministers and the European Parliament. If these institutions do not agree on the proposal they should make amendments on the document. After this the Commission needs to develop a renewed proposal and this document is again to be read by the Council and the Parliament. Once all the institutions agree the regulation can be signed and come into force.

Further in this chapter the comments on the draft proposal are mentioned and finally the draft resolution is discussed.

4.2 The draft proposal of the Commission

As seen in the introduction the Frontex agency had to seek for an additional plan for the external border checks. Frontex raised the alarm that more intense cooperation was needed to improve the external border checks. Therefore the agency came up with the idea for Rapid Border Intervention Teams. 

As an objective for this new regulation the European Commission wanted a ‘creation of an integrated border management ensuring a high and uniform level of control of persons at and surveillance of the external borders’ (Commission of the European Communities (2006) p.4). Subsequently the Commission drew a draft proposal for a new Regulation creating these Intervention Teams. The regulation would consist of an introductory part in which the working method of the agency and the activation of the Intervention Teams are discussed. The second part consists of the articles establishing this regulation. 

4.2.1 Working method of the Intervention Teams
The Intervention Teams will only be activated on request of a Member State; the State asks for assistance at its external borders to the Agency. The procedure will continue as follows: the Executive director of the Agency will decide upon the case within five working days and will choose border guard officers from different Member States for this operation. Once the members of the Teams have been chosen, the officers who are delivered by the Member States will not become ‘staff of the Agency’. They will continue to be employees of their National border guard. The guards will be under supervision of a border guard of the host Member State (the State who has requested the Intervention Teams). The Teams will perform the tasks as described in the regulation. The operations will be temporary and the officers will remain employed until the agency finds the operation to be fulfilled. 

4.2.2 Important articles of the draft proposal

It is necessary to further elaborate on the articles in the draft proposal to understand the specific rules laid down in the document. Since this thesis is focusing on the refusal of possible refugees, the articles in this paragraph will be related to this issue. It should be mentioned that in this first draft proposal the distinction of refugees or any kind of reference to the right to appeal is absent. Not only the ignoring of refugees is of consideration in this chapter, the liability of the home Member States are of importance as well. Some of the articles will return later on in this chapter when discussing their legality.

In article 4 of the draft proposal the first important rule is mentioned. This article covers the ‘Rights and obligations of members of the teams’. Sub 1 of the article states that the border guards of the Intervention Teams will remain officers of their home Member State, as mentioned above. However during their deployment in the Teams they are also continued to be paid by their own State. This way it becomes clear that the State of nationality holds the responsibility of their guard. The guards can thus hold on to their national values during the job. 

Article 6 (2) states the tasks which the guest officers perform these tasks are ‘complied with community law and the national law of the host Member State. They shall act under the command of officers of the National border guard of the host Member State.’ (Commission of the European Communities (2006) p.15) In paragraph 4.3.2 a comment is made on this article which shows the reason of mentioning it.

The most important article for the implementation of this Regulation is article 7 which

describes the activities of the border checks. The tasks are executed within the context of

Article 7 of the Schengen Border Code which states the manner of screening at the external

borders. Some examples of the tasks are checking the travel documents of any person

crossing the border and checking that any person crossing the border is not the object of an

alert for refusal of entry in the Schengen Information System (SIS).

Article 8 is focusing on the surveillance of the borders and lays down the rules for this

activity. The duties shall stay within the meaning of article 12 of the Schengen Border Code.

This article of the Border Code states the utilities which should be used during the surveillance and the rules for carrying out border surveillances

The guards will carry out the following tasks: ‘They make use of technical means for monitoring the external border area, participating in patrols on foot and in means of transport in the border area, preventing persons from illegally crossing the external border in accordance with Community law and national law of the member state’. (Commission of the European Communities (2006) p.17) This article makes clear how the checks will be carried out and what the Intervention Teams are allowed to do. 

The Civil liability of the members of the Intervention Teams is discussed in article 10. In this article it becomes clear how the home Member States are still responsible for the actions of their guards. In the first part of the article is stated: ‘Where guest officers and members of the teams are operating in a member state other than that of whose border guards they are officers, the home member states shall be liable for any damage caused by them during the joint operations or deployment of the teams, in accordance with the national law of the host member state’ (Commission of the European Communities (2006) p.18)

4.3 Comments on the draft proposal 
In the previous paragraphs some articles which are provided through the proposal are mentioned. When the proposal was drafted and sent to the Council and the Parliament it became available for citizens and organisations to read and comment on. In this part the comments on the first proposal will be discussed. The main comments will derive from the document of the Standing Committee of experts on international immigration, refugee and criminal law. The findings of the Standing Committee will be further elaborated and broadened with personal research.  The proposal brings along two problems, the first problem is related to the liability for conduct of the Rapid Border Intervention Teams, and the second problem is concerning the Pre-border checks and the (joint) processing of illegal immigrants intercepted at sea. 

4.3.1 Liability for conduct
As already mentioned in this chapter, article 4 of the draft proposal states that the border guards are still employed by their own State; they also wear their own uniform and get paid by the national government. However, these guards are on duty in the host Member State which cooperates with the Frontex agency. The officers have to perform the orders of the commanding officer which is an employee of the host Member State. Furthermore, looking at article 10, it illustrates that Member States are still ‘liable for the damage caused by their state officers’ which is known as civil liability ‘the host Member State shall compensate this damage to the victims on behalf of the home Member States.’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.4)
These articles of the proposal pose some problems with articles of international law.  The articles of the proposal are in conflict with art 6 of Responsibility of States for International wrongful acts adopted by the International Law Commission in 2001. This article states: 
Article 6

Conduct of organs placed at the disposal of a State by another State

The conduct of an organ placed at the disposal of a State by another State shall be considered an act of the former State under international law if the organ is acting in the exercise of elements of the governmental authority of the State at whose disposal it is placed.
The above demonstrates that the proposal is contradictory to this article in international law. The article states that the activities of the employees (in this case a border guard which is commanded by a State in this proposal the host Member State), are of concern by the State which is giving the orders. This document does not regulate a State to the articles, this makes it difficult to take further actions once the proposal is accepted.

Because the border guards are under authority of the host Member States, their own States are losing control over the activities of the border guards. Therefore it is difficult to still be liable for the acts committed by the guards. ‘Since the proposal stipulates that guest officers need to comply with Community Law and the national law of the host Member State, they are - a contrario - not bound to comply with the national laws of their home Member State.’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.4) This could be problematic since the actions could be in contradiction with the home State law and therefore the home States ‘cannot overlook current practices of pre-border checks and the processing of illegal immigrants intercepted at sea.’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.4)  
In order to correct this part of the proposal, the articles considering liability need to be changed. The conditions of article 6 of the document for the Responsibility of States for International wrongful acts need to be implemented into this section. This is not the only necessary change. In order to make the home Member States confident in sending their border guards to the joint operations, a section on the activities considering the rights of illegal immigrants need to be inserted as well. This leads us to the second relevant problem.

4.3.2 The interception of illegal immigrants at sea

In this part the concerns of the matter of pre-border checks and (joint) processing of illegal immigrants intercepted at sea is further elaborated. As seen earlier in this thesis the operations Hera II and III are overlooking several practices during their interception. By sending illegal immigrants to shore without proper screening they are refusing the possible refugees on board to appeal for asylum. However, with this information, the current proposal brings along some questions about the future decision making procedure of the new Intervention Teams. The Standing Committee of experts on international immigration, refugee and criminal law argue that ‘the practices of categorical refusal of entry into EU territory of third country nationals, without granting access to a determination procedure or the possibility to lodge an appeal against the refusal of entry’ will possibly evolve in ‘EU mandated teams of border guards being engaged in the same practices’. (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.1)  

The article, which is related to this problem, is article 6 of the proposal. In this article the tasks of guest officers and members of the teams are presented. In paragraph 4.2.2 the first section of this article was shown and examined. The other sections refer to the purpose of joint operations, the uniforms of the officers and the weapons that the officers could carry. All  paragraphs refer to article 7 and 8 that describe the tasks during border checks and surveillance activities. According to the Standing Committee this article is not complete without a proper amendment concerning refugees. ‘In order to explicitly guarantee that teams of EU border guards will not participate in border policies employed by individual Member States which amount to categorically refusing entry to third country nationals without allowing them to lodge a claim for asylum or an appeal against the refusal of entry’ the amendment should take the following form:


‘Article 6: 

5. When the tasks referred to in Articles 7 and 8 are carried out in operations of pre-border control and surveillance, guest officers and members of the teams shall comply with provisions applicable to regular external border controls, in particular special provisions on refusal of entry and the right of asylum. Guest officers and members of the teams shall under all circumstances guarantee international protection in accordance with the European Convention for the Protection of Human Rights and Fundamental Freedoms and the Geneva Convention relating to the Status of Refugees.’ (Standing Committee of experts on international immigration, refugee and criminal law (2006) p.2)
4.3.3 Continuance of the proposal 
According to the advice of the Standing Committee on the two problems in the proposal, the European Parliament should revise this document and make amendments at the proposed sections. The comment on the proposal has been sent to the members of the European Parliament at 24 October 2006; the proposal itself was published at 19 July 2006. The advice was taken into account by the Parliament and a new proposal was made on 2 February 2007, the following part will describe the amendments made in this proposal concerning the comments of the standing committee. 


4.4 The second proposal of the Commission

The draft proposals of the Commission are aiming for a creation of Rapid Border Intervention Teams in which all countries of the European Union will participate. However, some complaints arose from the first proposal and the document had to be revised. As seen earlier in this chapter the concern for refusing refugees the right to appeal was the main reason for claiming amendments of the document. The new proposal was published the 2nd of February 2007. This part of the chapter describes the amendments of the old document and commentary on this change. The articles which are considered to be important for the subject of refugees and the responsibility of States which are amended will be mainly discussed.

4.4.1 The amended articles
Article 1 which is not yet named in this chapter is an article describing the main subject of the proposal. This article is amended with 2 sub paragraphs, the 2nd paragraph of this article states that all the other projects which fall under the Regulation 2007/2004 (Old document for establishing the agency) will have the same powers and tasks for the border guards. This paragraph expands the manner of practice in all the border guard teams and keeps the rules and powers on the same level.

Article 4 which states the Rights and obligations of members of the team(s) is extended with two extra dimensions in the first paragraph. 1(B) states: ‘During deployment members of the team(s) shall be subject to the law of the host Member State and shall remain subject to the disciplinary measures of their home Member State.’ (Council of the European Union (2007) p.4)  This means that the responsibility for home Member States is decreased. The home Member States shall treat the officer which violated the law of the host Member States with disciplinary measures.

Article 6 has changed its first paragraph by including the Schengen Border Code (562/2006) to the performance of tasks. According to this article all the tasks need to be performed in accordance with this code, including the rules for border checks which are described in this document are included. Important is that the asylum law is explicitly taken into account in this Code. Article 13 states that people whom are refused entrance shall have the right to appeal. This is an important improvement of the document looking at the problems drawn above which are considering refugees. Although the proposed amendment of the Standing Committee is not used, one can say the change in the document is correct. Article 6 (6) is further dedicated to article 13 of the Schengen Border Code and states: ‘Decisions to refuse entry in accordance with Article 13 of Regulation (EC) No. 562/2006 shall be taken only by the border guard of the host Member State.’(Council of the European Union (2007) p.5-6) This paragraph is not only important for the recognition of the refusal of refugees but it is also relevant with regard to State Responsibility. Once a home Member State knows that their border guards will not take decisions relating to refusing immigrants, they know that their officers do not violate laws considering incorrect refusal. However the officers can however still be present during this act. 

Article 8 which has been named as article 10 in the previous proposal, present the Civil Liability of States and remains mainly unchanged. The responsibility of the home Member States is still present, however with the introduction of other paragraphs in the whole document, the chance on damage caused by an officer is reduced. Article 8 further talks about the Rapid Border Intervention Teams in extra sub articles which are starting with 8(a) and will go on to 8(h).

4.5 The draft of the European Parliament 

In addition to the previous released proposal the European Parliament drafted a Resolution for the proposal on the 12th of April 2007 The document has slightly changed in comparison to the last proposal. In this part the final amendments to the document will be discussed. It should be noted that on the 19th and 20th of April 2007 the Council of the European Union regarding Justice and Home Affairs has decided to agree on this last resolution for the proposal. The agreement will further evolve in a voting in the European Parliament. If they vote in favour of this proposal as well, the Regulation will be accepted completely. 

4.5.1 The amended articles by the draft resolution
The first and probably the most noticeable difference in this document is Article 1 a this part is an addition to the previously discussed article 1 and named to describe the scope of the regulation. Article 1(a) states: ‘This Regulation shall apply without prejudice to the rights of refugees and persons requesting international protection, in particular as regards non-refoulement.’ (European Parliament (2007) p.10) This is a clear message for refugees and for the tasks of the border guards to accept the note that intercepting immigrants can result in intercepting possible refugees as well. This will lead to more intense inspections at sea and the legal notice of refugees in this document. 
Article 6(2) states that border guards are not allowed to perform their tasks through discriminating on grounds of sexual, race or ethnic origin, religion or belief, disability, age or sexual orientation. This new sub article is positive for understanding the rules during the performance of the related tasks of a border guard.

A supplementary article is added to the document which is article 6(a). This article describes the status, rights and obligations of members of the teams. This is a straight copy of article 4 and replaces only the name officer into border guard.

4.6 Conclusion
Looking at this chapter the process of the proposal for establishing a mechanism for the creation of Rapid Border Intervention Teams is portrayed. First the Proposal of the Commission is broadly discussed, this was the first initiation of the Commission for creating Rapid Border Intervention Teams. The Teams are additional to the already existing joint operations of the Frontex agency, and are called upon when a member state stands in a difficult position concerning the arrivals of illegal immigrants. The teams are temporary and will operate as long as needed. The Frontex agency decides whether to assign a ‘Team’ to a requesting country. The first proposal describes the articles for the content of Rapid Border Intervention Teams.
The proposal brings along two problems concerning firstly the civil liability of the border guards and secondly the interception of illegal immigrants at sea. By overlooking several international conventions, treaties and regulations on refugee statuses, asylum procedures and State responsibility, the document is failing to be accepted by the Parliament and Council. The 2nd of February 2007 brought an adapted proposal along which clearly included the Schengen Border Code. This proposal narrowed down the responsibility of home member states by introducing article 4(b) in which the host member state is responsible for the acts of the officer but the home member state will take disciplinary measures. With including the Schengen Border Code in article 6(1) the new rules on surveillance of borders are inserted. In article 6(6) the document is referring to article 13 of the Schengen Border Code and thus covers hereby the refuse of entry. The right to appeal is included in this article and therefore refugees can still try to enter the country.
Lastly the European Parliament released a draft resolution for the proposal. In this draft the last questions on the legitimacy of the document are answered. It introduced a new sub article namely article 1 a, this new article referred to the rights of refugees and non-refoulement. With this the problem considering refugees is legally solved. The responsibility of the home member states is still not clearly disentangled, home member states still have much responsibility for their officers and will still be eligible for the committed activities when the officer is misbehaving. 
Chapter 5

Recommendation for EU migration control

5.1 Introduction

In the previous chapters an overview is given of the migration route in West-Africa and the various legal statuses of migrants. Furthermore the international documents on refugee and asylum law are presented, and in the last two chapters the regulation, proposal and the activities on European border control are explained. As seen in these last chapters the solution for a common migration policy in Europe, especially on the matter of external border controls, is difficult to find. It should be mentioned that this political area is extremely sensitive for the members of the European Union. The values and ideas on this matter are often far from identical. Therefore this cases progresses very slowly. 

As can be concluded from the last chapter, the Rapid Border Intervention Teams will be established in the near future. However, will these Teams be the solution to the reduction of migrants taking these dangerous routes? An answer to this question will not be sufficient enough to satisfy all the parties involved in this matter.  

In this chapter a recommendation will be given for the European Union’s migration control. This advice will be based on interviews held with firstly Mr. M. den Heijer, a member of the Standing Committee of experts on international immigration, refugee and criminal law, who participated in the research on the proposal for establishing Rapid Border Intervention Teams. Another source of advice is an interview with Mrs. L. Vellenga, a Dutch asylum lawyer. Their opinions on the current situation and the future of European migration control will serve as the inspiration for this recommendation. It should be noted that this recommendation is exclusively an opinion and should not be interpreted as a final solution to the situation. 

5.2 The current surveillance on the West-African coast

The operations Hera II and III are patrolling the external borders of Spain at the West-African coast. By monitoring on the West-African territorial waters these boats are able to send illegal immigrants back to shore. However, according to M. den Heijer, this situation stays problematic since: ‘most migrants are send back without proper screening and will not get a chance to present a claim for asylum, refugees should not be the victim from this screening’. Yet it stays difficult to undertake actions for these performances since ‘there are no independent organizations that are present during this screening’. (L. Vellenga, personal interview, May 17, 2007). It should be noted that these categorical refusals on sea are not an answer for the stream of immigrants trying to come to the European Union. L. Vellenga states that‘As long as there is war and poverty in Africa, people will continue to come to Europe, which has so much more to offer from an economical point of view.’ Searching for solutions at the core of the problem is a vision of several idealists like for example Alexander Betts. In Betts’ opinion cooperation with the countries of origin is useful to solve the immigration stream. Also the countries of transit are important for the EU countries to approach: if there are economical integration programs for refugees and economical migrants there could be a fewer stream coming to the EU. (Betts, 2006, p653-654). This operation will be taking very long to obtain, therefore it is not favorable for European States. However, little development is already evolving with small projects by some European Countries. 

5.3 Screening refugees

The immigrants who are surviving the trip to the Canary Islands are, as mentioned in chapter one, accommodated in reception areas. With the arrival of thousands of people it is extremely difficult to screen them thoroughly enough for asylum. Through thorough procedures of screening these difficulties could be solved, however ‘this will cost a lot of time and money to establish, therefore it is important that the European Countries work together so the weight on the southern States will be reduced.’ (M den Heijer, personal interview, April 3, 2007) According to L. Vellenga ‘The immigrants who arrive without identification and who refuse to answer the question about their country of origin, can not be send back because of their unknown identity. These immigrants will thus stay in Spain illegally, in this country they have the opportunity to work illegally for 5 years and receive the Spanish identity. For this reason many of the immigrants arrive without legal papers. Refugees often do not carry identity cards either, however for these cases the ‘European Union has agreements with several countries, which states their obligation to take these people back by providing the necessary identity papers.’ (M den Heijer, personal interview, April 3, 2007) The chances for refugees to finally live in a European country is thus by the information above much smaller compared with an illegal immigrant. Their residence is therefore depending on the outcome of the screening.

5.4 Recommendation 

Looking at the current surveillances and the screening at the Canary Islands it could be said that the problem concerning the migration stream is not entirely dissolved as a result of these actions. By interviewing Mr. den Heijer and Mrs. Vellenga it became clear that there is another option for preventing immigrants to sail dangerously to the Canary Islands. This answer is already thought of by several European countries and contains the following: the establishment of European settlements on the West-African coast. These settlements could be compared with the current reception areas, and will receive the immigrants who are trying to migrate to Europe. In this area people can appeal for asylum and will be screened through at least the minimum standards for asylum requests. A suggestion could entail the supervision of the UNHCR on these settlements. Once refugees are acknowledged the European countries could be assigned to obtain a certain number of refugees. Hereby the pressure on countries at the Mediterranean Sea will be reduced. For the illegal immigrants who are searching for jobs an information centre could be established. The immigrants could receive information on what the rules are to work in Europe, and there would be a possibility for European countries to provide temporary working permits for those who are eligible for the jobs they supply. The creation of the settlements should of course firstly be discussed with the countries at the West-African coast. The final decision should thus be made jointly between the European Union and the country where the settlement is placed. 

Through these settlements on the West-African coast, a lot of immigrants are prevented to take a small fishing boat and risk their lives for a European visa. This will thus reduce the stream of immigrants to the Canary Islands and the pressure on the Spanish government on this matter. 
Conclusion

The West-African migration route is an invisible route which guides many immigrants to Europe. The immigrants finally land on the coast of the West-African countries as Senegal, Mauritania and Morocco. Here they can take a little boat with many other people, in exchange for a high amount of money. These boats try to take them to the Canary Islands, however there are many cases in which these boats sink or people on the boat die of dehydration. The route is thus a very dangerous journey for many of the immigrants. Under the immigrants there are possible refugees who are trying to receive asylum at the Islands.

This thesis answered the following question: ‘The European Union is fighting migration coming from the West-African coast to the European countries, thereby refusing refugees to appeal for asylum. Are the activities of the European Union legitimate, and if this is the case, is this current manner of controlling the external borders the best option to prevent immigrants from taking this dangerous journey by sea to EU?’ The answer which is given is based on different sub-questions answered in the five chapters in this piece of work. 
Chapter one has described the West-African migration route and the different legal statuses of immigrants. Hereby it gives an answer to the first sub question; what is the West-African migration route? The second part described most importantly the difference between illegal immigrants and refugees. Refugees are people who have fled from their country of origin caused by a well founded fear of being persecuted. Illegal immigrants are mostly migrating because of economical reasons which make them no refugees because they can safely return to their country of origin. This part is dedicated to the second sub question; what is the difference between an immigrant and a refugee?  

Through this chapter the basic information on the subject has been covered. The understanding of the route is described and the important definitions of the legal statuses of immigrants are stated. 

In chapter two four documents are mentioned which are related, or have articles relating to, international refugee and asylum law. The most important document is the Geneva Convention Relating to the Status of Refugees. This document is the basis for the definitions and treatment of refugees. The Schengen agreement established an internal zone of free-movement and cooperation between the States on matters as external border surveillance and an Information System which exchanges data on the identity of people. The Dublin Convention created the responsibility for one State of application for refugees. The Charter of fundamental rights of the European Union contains a small part dedicated to refugees. Since the Charter has no legal binding force the articles are only guidelines for the European States. The sub question in this chapter was; which international treaties are relating to the rights of refugees? 

This part of the thesis gave an overview on the documents and is of importance to understand the legal opportunities for refugees. 
Chapter three discussed the cooperated border check operations of the Frontex agency. This agency was set up by a European regulation for the establishment of a European Agency for the Management of Operational Cooperation at the External Border of the member states of the EU. The Frontex agency is helping Member States with the checking of their borders. Through the operations of Hera a high amount of immigrants were intercepted in the West-African territorial waters. With these interceptions possible refugees are refused to have the opportunity to present a claim for asylum. This caused many legal questions for these operations. In this chapter it became clear what the activities of the EU are to reduce the stream of immigrants arriving at the Canary Islands and that these activities are in conflict with i.e. the Schengen border Code. 
The process of establishing a regulation for the creation of Rapid Border Intervention Teams is covered in chapter four. Here the proposal of the Commission was further explained and the problems which it brought along were presented. The Standing Committee of experts on international migration, refugee and criminal law presented the problems which concerned the civil liability of the border guards and the interception of illegal immigrants at sea. In the amendments of the proposal the problems resolved little by little. In the last proposal of the European Parliament an article appeared which referred to the non-refoulement of refugees during the interception. Within this chapter two sub questions are answered, firstly what is the course of the proposal for creating Rapid Border Intervention Teams? This question was answered throughout the whole chapter, it started out with the draft proposal than the comments were made and amendments were presented. The other sub question was; are the articles written in the proposal legitimate for the concern of refugees? This is answered through the text above. With this last sub question one part of the main question is answered. In the end, the regulation for establishing Rapid Border Intervention Teams is legitimate and thus can perform its activities in the near future. 

The last chapter solves the last part of the central question which states if the activities of border control are the best solution to reduce the amount of immigrants to the Canary Islands. A recommendation is given to present an advice on this matter. This advice is based on the two interviews held with Mr. den Heijer and Mrs. Vellenga and is only a recommendation and states no binding solution to the current situation.

In the end it would be more sufficient to establish camps on the West-African coast where the immigrants can be screened for the possibility of asylum or are given information on how to receive a temporary working permit. 

By writing this thesis a lot of material came along which sometimes provided more questions to the subject. The immigrants and the refugees who are taking boats to sail to the Canary Islands are surely the most important group to think of while trying to answer the main question. However, the difficulties which occur to resolve this problem by European legislation are very tough as well. A proposal for the creation of Rapid Border Intervention Teams, which would help the external Border States with surveillance, is taking a long road before it can be accepted. Although this process is taking a long time, in this matter it has been useful. Neglecting to mention the status of refugees, and non-refoulement in the articles was making the document illegitimate. By amending the document results were positive on this subject.

With the amendment in the last proposal for Rapid Border Intervention Teams the actions of these border controls are made legitimate. Hereby they included an article on the scope of the regulation which stated the importance of non-refoulement. However, the manner of controlling is not the best solution to prevent immigrants to take the dangerous route over sea. 

One can say that the situation of the immigrants taking a serious risk by sailing to the Canary Islands is very difficult to solve. Therefore it seems that European settlements on the West-African coast are the best option for reducing the dangerous sea route immigration. Hereby the immigrants and possible refugees are intercepted not on sea but before taking this journey. This will probably reduce the stream of immigrants taking the sea route. However, this idea needs to be approved at first by the West-African countries. It should be noted though, that the refugees are not to be excluded or mistreated by the screening, in these settlements. This will only work if the European countries are cooperating correctly, according the directives. 
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