Crisis shelters for (ex) asylum seekers in The Netherlands
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Summary

The aim of this thesis is to explain the conflict between local and national government about crisis shelters for ex-asylum seekers, asylum seekers and those in regular procedures. 

In this thesis laws and regulations are explained to identify the groups of asylum seekers and ex-asylum seekers which have no right to government care. Attention is given to the fact that ex-asylum seekers in regular procedures have no right to reception facilities. 

Crisis shelters have long existed in the Netherlands, but the official municipal crisis shelters started in 2001. Municipalities were given responsibilities to evict certain ex-asylum seekers from their homes, consequently forming crisis shelters. Crisis shelters were formed considering the effect (ex) asylum seekers with no means of survival would have on municipal society. A case study on the crisis shelter in The Hague is presented and alternative forms of support are listed. Guidance by a crisis shelter can offer a valuable and durable solution to its clients.

The conflict that arose between local and national government over sheltering certain groups of (ex) asylum seekers is described and explained. The conflict is illustrated and explained through laws, literature, newspaper articles and different ethical perspectives. What has been done to solve conflict up to the pardon agreement is mentioned.

Following it is discussed whether the pardon agreement could be a solution to this conflict or not. This thesis argues that the pardon agreement is a positive step, however not a solution. Municipalities plan on continuing giving shelter to those in need. 

The thesis concludes by making recommendations on how to solve the conflict, suggesting further research and by sharing some food for thought. 

Preface

In June 2006 I started working as a volunteer at the Refugee Council in The Hague. My work was to give legal advice to those still in an asylum or regular procedure and to those without a permit to stay in the Netherlands. 

It was not the first time I had worked with refugees. Previously I had done my internship at UNHCR, Austria. During my internship I never had the chance to actually talk to refugees; my work was mostly done behind my desk, buried in paperwork. My motivation to look further than laws and refugee stories on paper was strong. I wanted to learn more, have a broader perspective. Therefore I choose to volunteer at the Refugee Council of The Hague. I certainly gained a broader perspective. 

Since I mostly worked with those with no government support, I learned about a hidden society within The Hague. I learned about those who depend on others for their livelihood. Those depending on churches, friends, family and crisis shelters. 
This thesis could not have been written without the stories of the refugees I spoke with; therefore my gratitude goes out to them. I have listened to their words and in this thesis I will mention what I have learned through my conversations with them. However, I will not pretend to be able to understand or remotely get close to how they truly live. 

For this thesis it was necessary to explain Dutch Alien Law in a brief manner, this has proven to be challenging. Therefore I would like to mention that this thesis contains summaries and interpretations and thus should not be seen as an exact representation of the Dutch Alien Law. 

Terminologies:

Government care: COA reception facilities when entitled according to Alien Law. In the form of housing and/or financial support. 

Crisis shelter: temporary reception centres for ex-asylum seekers, asylum seekers and those in regular procedures in municipalities. In the form of housing and/or financial support. 

Asylum seeker: A person who is seeking to be recognized as a refugee. 

Ex-asylum seeker: A person who has exhausted the asylum procedure.

Refugee: A person who has been recognized as a refugee under Asylum Law. 
(Ex) asylum seekers: group of people eligible for crisis shelters. This group is very divers; it consists of ex-asylum seekers, asylum seekers and those with regular. For this reason I have chosen the term (ex) asylum seekers to refer to this group.  


Agencies involved
Ministry of Justice: One of its tasks is to execute Dutch government’s policy on aliens.
Minister of Immigration and Integration: The Minister of Immigration and Integration is politically accountable for the Dutch government’s policy on aliens, including the admission of aliens and the reception of asylum seekers. As of 2007 (Cabinet of Balkende 4) this post no longer exists, the Minister of Justice is responsible now.
State secretary for Justice:  As of 2007 (Cabinet of Balkende 4) the state secretary of Justice is accountable for the Dutch government’s policy on aliens, however is not responsible for integration. 
Immigration and Naturalisation Service (IND)

The Immigration and Naturalisation Service is an agency of the Ministry of Justice. The IND decides on behalf of the Minister for Immigration and Integration who will be admitted to the Netherlands. It also deals with applications for Dutch nationality. 
Agency for the Reception of Asylum Seekers (COA)

COA is an authority that falls under the Ministry of Justice. It is responsible for providing housing and reception facilities for asylum seekers. 

Local authorities

Local authorities are responsible for housing aliens who have been given permission to stay in the Netherlands.

Aliens Police

The Aliens Police maintains checks on foreign residents, helps to administer the asylum procedure and ensures that aliens comply with regulations, particularly the requirement to report to the police within a set period. The Aliens Police is also involved in deporting aliens whose application to stay in the Netherlands has been turned down.
Royal Military Constabulary (KMar)

The Royal Military Constabulary’s main duties are to patrol the borders at Schiphol airport and Dutch ports, and to maintain checks on aliens in border areas. 

Dutch Refugee Council

The Dutch Refugee Council is an independent organisation that represents the interests of refugees and asylum seekers in the Netherlands. The assistance it provides varies from personal support during the asylum procedure to practical help in building up a new life in Dutch society. 

Aliens Chamber

The Aliens Chamber is a division of the Hague District Court which deals with appeals by aliens (both asylum seekers and ordinary applicants) whose application to remain in the Netherlands has been turned down. The Chamber sits in several cities in the Netherlands.

Council of State

The Administrative Law Division of the Council of State hears second-stage appeals by aliens denied permission to remain in the Netherlands (both asylum seekers and ordinary applicants).

International Organisation for Migration (IOM)

The IOM is an intergovernmental body that helps to transport and resettle migrants all over the world. It assists people who want to return to their own countries or to migrate. It also mediates in cases of family reunification. Under certain conditions the IOM provides financial support to people leaving the country (The Aliens Act 2000, March 2004, page 15-17).
Association of Netherlands Municipalities

The Association of Netherlands Municipalities (Vereniging van Nederlandse Gemeenten - VNG) promotes the interests of all municipalities towards other government bodies. 

1. Introduction

In the period I volunteered at the Refugee Council the newly elected government adopted a pardon agreement which obliges the local governments to shut down crisis shelters for (ex) asylum seekers by the end of 2009. 
In this thesis I will describe the conflict between local and national governments about sheltering ex-asylum seekers
 who receive no support from the government. I will focus on the local government of The Hague. And I will specifically discuss whether the pardon agreement of Balkenende 4 will be able to solve the conflict between local and national government. 
The central question:

Sheltering (ex) asylum seekers, a conflict between local and national government. Will the pardon agreement of Balkenende 4 end this conflict?
Sub questions: 
1 Why are (ex) asylum seekers being sheltered in crisis shelters?  
2 Which (ex) asylum seekers are being sheltered?
3 How are crisis shelters structured?

4 Why is there a conflict between local and national government about crisis shelters? 

5 How has this conflict been expressed through media?
6 Will the pardon agreement end the conflict?

To begin to comprehend the issues discussed in this thesis I will start describing an ethical and legal framework. This will clarify the root causes of the conflict between local and national government. Furthermore, I will describe what crisis shelters are and what they do. Later on I will set out the conflict and mention the different opinions of the parties involved. I will continue describing the pardon agreement and the influence it will have on the conflict. I will close with recommendations and a conclusion. 

Research methods:

To answers my question I have done extensive desk research as well as doing interviews with organisations giving shelter to ex-asylum seekers and people who might obtain a residence permit through the amnesty agreement. I will incorporate the knowledge gained through ten months work at the Refugee Council. This knowledge comes from my function as judicial advisor, as well as a representative of the refugee council of The Hague in a series of talks between several crisis shelter organisations in the Netherlands. The research conducted for this thesis has taken place between February 2007 and June 2007. 
2. Ethical considerations

This thesis will mention laws and regulations, explaining why certain groups of (ex) asylum seekers have no government care. However, when discussing a topic about asylum seekers having to survive on the streets of the Netherlands, ethical questions arise as well. Why should the national and local government of the Netherlands, one of the richest countries in the world, be having a conflict about sheltering (ex) asylum seekers in the first place? Shouldn’t everyone deserve a roof over their heads and food to nourish themselves? In this chapter the main international reception standards of receiving asylum seekers will be described. I will also touch upon what consequences migration and asylum seekers can have for a receiving country. The conflict between local and national government about crisis shelters will be illustrated from an ethical point of view. 
States are responsible for respecting and ensuring the human rights of everyone on their territory and within their jurisdiction. International and regional human rights laws, as well as applicable refugee protection standards are therefore relevant in the context of defining adequate reception standards for asylum seekers (The UN Refugee Agency [UNHCR], 2000, p. 4). 
In terms of international human rights law, there is a minimum core content of human rights, which applies to everyone in all situations. Article 25 of the Universal Declaration of Human Rights (UDHR) recognises the right of everyone to a standard of living adequate for the health and well-being of himself or herself and of his or her family, including food, clothing, accommodation and medical care and necessary social services. And more specifically, the International Covenant on Economic, Social and Cultural Rights (ICESCR) spells out basic principles that help set out the framework for reception standards in the area of economic and social rights. An adequate standard of living includes the provision of food, clothing and accommodation to those asylum seekers who are unable themselves to secure these. The International Covenant on Civil and Political Rights (ICCPR) provides standards for the exercise of civil rights, including protection against arbitrary detention and torture, and the right to recognition everywhere as a person before the law. Both the ICESCR and the ICCPR prohibit discrimination on the grounds, inter alia, of national origin (The UN Refugee Agency [UNHCR], 2000, p. 4-5). 

As for the applicability of international refugee law, the 1951 Convention, complemented by the 1967 Protocol, does not explicitly mention asylum seekers. However, there is nothing in the 1951 Convention, which says that its provisions only apply to formally recognised refugees. In fact, the 1951 Convention applies in parts before a formal recognition of refugee status otherwise important provisions of the 1951 Convention, notably Article 33 and Article 31, would be rendered meaningless. The 1951 Convention therefore remains an important point of departure for considering certain standards of treatment for the reception of asylum seekers, not least because asylum seekers may turn out to be refugees (The UN Refugee Agency [UNHCR], 2000, p. 4-5).

In Europe, the human rights of asylum seekers are also protected by the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), which applies to everyone within the jurisdiction of the contracting states. Article 6 of the Amsterdam Treaty provides that the ECHR shall guide future community law. In this context, reception measures should, inter alia, be consistent with provisions relating to the prohibition of inhumane or degrading treatment, the right to liberty, the right to privacy and family life, and the right to an effective remedy. (The UN Refugee Agency [UNHCR], 2000, p. 4-5). According to Council Directive 2003/9/EC of 27 January 2003, asylum seekers who are allowed to stay in the country to wait for the outcome of the procedure are entitled to a reception, which includes housing, food, clothing and an allowance for the daily expenses. Asylum seekers will be entitled to proper health care, information and documentation, schooling for minors and, in limited number of cases, to access to labour market. The standards laid down in the Directive are minimum and Member States may always provide for more favourable provisions. Member States had until 6 February 2005 to transpose the provisions of the Directive into their national law laying down minimum standards for the reception of asylum seekers. (European Union [EU], 2003, p. 1-8). 
The Netherlands pursues a restrictive asylum policy. Human Rights Watch believes that the Netherlands' rigid policy for terminating rights to basic assistance is in violation of its obligation under article 11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) to recognize the right of all persons to an adequate standard of living (Human Rights Watch [HRW], 2003, “reception conditions for asylum seekers”, para. 16). Too generous reception conditions are seen as a way too inviting all asylum seekers into the country. The Netherlands also try to exclude asylum seekers from partaking in “normal life”. The latter, to ensure that a possible return to the host country will not be hampered by strong ties to the Netherlands. Balancing adequate care for asylum seekers and discouraging future asylum seekers has had a great influence on the reception of asylum seekers in The Netherlands. 
Most asylum seekers arrive in a foreign country with little financial means. They also lack knowledge of the language, have no adequate education and or relevant work experience. In addition, it is likely that asylum seekers suffer from some form of traumatic experience.  

“Their presence can burden local infrastructure, environment and resources, on occasion testing the limits of capacity and hospitality severely” (The UN Refugee Agency [UNHCR], 2002, p. 2). This text claims that the presence of asylum seekers can cause a burden to the receiving country. How can this fact be related to reception facilities offered to asylum seekers?
According to Gibney (2004, p.2) western states have implemented a remarkable array of restrictive measures to prevent asylum seekers coming in. He claims that this causes a paradox, since these measures have been operated in a context in which states continue publicly to acknowledge legal responsibility to refugees and others in need of protection. 

The author considers two dominant ethical perspectives on the responsibilities of states in the entrance of asylum seekers. 

- Partiality argues that states are morally entitled to privilege the interests of their own citizens in entrance. The approach justifies the right of states to decide admissions according to their own criteria by appealing to the importance of political and cultural autonomy for communities.

- Impartiality characterizes global liberal and utilitarian approaches, it argues that states are obliged to take into account the interests or rights of the human community in its entirety in decisions on entry. 

The author then argues that both ethical perspectives should be integrated for an ideal entrance policy. (Gibney, 2004, p.19-20). Putting these two ethical perspectives in relation to the conflict between local and national government I would consider the national government of the Netherlands as “partial” and, on the other side of the spectrum, the ngo’s and churches as “impartial”. I would place local governments in between, leaning more to the impartial side. National government is protecting borders and autonomy. Local governments are protecting their inhabitants, which include (ex) asylum seekers. 
A paradox can be seen between international standards of reception and Dutch restrictive policy. Limiting access to reception facilities is understandable from a partial perspective, but does cause tension with local communities leaning towards an impartial perspective. Reception policy is approached in a different way when two different ethical perspectives are involved. National government is protective of Dutch borders and autonomy on one hand, local government is protective of inhabitants of municipalities on the other hand. This shows conflictive interests. It means that, besides possible disagreements about law, from an ethical point of view, a conflict exists between national and local government. 
In the next chapter I will discuss how the reception of asylum seekers is expressed in the Alien Law. 
3. Introduction to Alien Law

First I will describe the general asylum procedure and Alien Law in The Netherlands. In the second part of this chapter I will discuss the new Alien Law of 2000 and particularly the changes it brought to the reception standards of asylum seekers. The change in reception standard is one of the causes of the conflict between local and national government. This chapter will define the groups that have no right to government care because of the Alien Law, therefore have to survive without means in the Netherlands, resulting in the creation of crisis shelters by the municipalities. As of October 2006 the EU standards on a common asylum had to be integrated in Dutch Alien Law. According to the Dutch Refugee Council the standards have not caused a considerable change in Dutch Alien Law. Therefore I will not discuss the EU standards in this thesis (P. Olivier, personal interview, May 12, 2007). 

3.1 The asylum procedure

Asylum seekers can be awarded a residence permit:

1. on the basis of the 1951 Geneva Convention relating to the Status of Refugees or the European Convention for the Protection of Human Rights and Fundamental Freedoms;

2. For compelling humanitarian reasons relating to their individual circumstances, for instance in the light of traumatic experiences;

3. If return to their country of origin would place them at grave risk because of the general situation there, for instance because it is at war (The Aliens Act 2000, March 2004, page 8).
Submitting an asylum application

Aliens can submit an asylum application at one of the IND’s four application centres. After an interview with an IND official, the asylum seeker is told within 48 working hours (= 5 working days) that further investigation is required or that the application stands no chance of success. In the latter case, the asylum seeker may appeal. 
If further investigation is required, the asylum application is processed and the IND investigates the applicant’s motives for seeking asylum. During this investigation the asylum seeker is allowed to remain in the Netherlands, at one of the reception centres run by the Agency for the Reception of Asylum Seekers (COA).
Assessment by the IND

After investigation the IND decides whether or not to grant an asylum application. It must decide within six months. Only in special cases can it take longer to decide. There can be different reasons for this:

Investigation (up to 1 year). Establishing language or dialects of the asylum seeker or conduct an investigation in the country of origin.

Postponement (up to 1 year). The Minister wants the IND to wait with its decision until the situation in the asylum seeker’s country of origin is definite or less uncertain.

Appeal (up to a few months). The asylum seeker files a protest with the judge against a negative decision. If his case stands, the IND issues a new decision.

Second or subsequent application for asylum. After an asylum procedure, new facts can emerge. The asylum seeker can then reapply for asylum

Granting an asylum application

If the IND grants an asylum application, the asylum seeker is given a temporary residence permit. This means that he may stay in the Netherlands temporarily (up to three years) as long as he continues to need protection. As soon as he no longer needs protection he must return to his country of origin. Under the Aliens Act 2000, all asylum seekers admitted to the Netherlands are given the same type of residence permit. It allows them to do paid work and gives them the right to housing, education and student finance. Under certain conditions, members of their families may also join them in the Netherlands. If, after three years, an individual still needs protection, he qualifies for a permanent residence permit, and may settle in the Netherlands for good.

Rejecting an asylum application

If the IND intends to reject the asylum application, it informs the asylum seeker of this fact. The asylum seeker is allowed to explain why he does not agree with this decision. The procedure ensures that the asylum seeker’s arguments and point of view are given a fair hearing. When it takes a final decision, the IND must respond to them.

Appeal to a district court

If the IND rejects the asylum application, the asylum seeker must leave the country. However, he may appeal to the district court against the rejection. If he does so, he is allowed to remain in the country while awaiting the outcome of the appeal. During this period he has no right to housing, education, student finance, etc. Asylum seekers in this position are housed at a COA reception centre. There are a few exceptions to this rule. For instance, asylum seekers who have been told at the application centre that their application stands no chance of succeeding, or who have previously submitted unsuccessful asylum applications, are not allowed to await the outcome of their appeal in the Netherlands.

Appeal to the Council of State

If the court upholds the appeal, the IND must re-assess the application. If the court rejects the appeal, the asylum seeker may appeal to the Council of State. He may not await the Council of State’s judgment in the Netherlands. If the Council of State upholds the appeal, the application must be re-assessed. If the Council of State rejects the appeal, it thereby confirms the court’s judgment, and the asylum seeker is refused a residence permit. After the final rejection of an asylum seeker’s application, he must leave the Netherlands within four weeks. COA will no longer provide housing and reception facilities once these four weeks have passed. In order that the asylum seeker shall have sufficient time to prepare for this possibility, he will be informed during the application procedure of the consequences of a rejection of his asylum application. The International Organisation for Migration (IOM) will help the asylum seeker to leave, if he wishes. If the asylum seeker is not willing to leave, the Aliens Police and the Royal Military Constabulary can expel him from the country.

(The Aliens Act 2000, March 2004, page 8-10)
According to above regulations an asylum seeker has no right to government care when in appeal to the district court, when in appeal to the council of state and four weeks after the final rejection of the asylum procedure. 
3.2 The Aliens Act 2000

The Aliens Act 2000 came into force the first of April 2001. The aim was to shorten the procedures to take decisions in asylum procedures, providing more clarity to those seeking refuge in the Netherlands. Its aim was also to discourage abuse of the asylum system. 

Many differences can by found between the old and the new Alien Act. In this chapter I will only briefly discuss those changes relevant to the entitlement of government care. This subchapter will further define the group without right to reception facilities.  
One of the characteristics of the new legislation is the emphasis on holding rejected and removable asylum seekers responsible for their own return to the countries of origin. 

This has been seen in the introduction of a twenty-eight day period in which the asylum-seeker, after having received a negative decision, is obliged to arrange for his/her own departure from the Netherlands. After 28 days the right to government care is ended
. 

A plural decision. (meervoudige beslissing)

When an asylum seeker receives a negative decision on the asylum procedure a plural decision is taken. This means that a rejected asylum procedure automatically means rejection from government care after 28 days. This gives a clear sign to the asylum seeker, rejection means return to the country of origin. In the old Alien Act a separate decision had to be made about ending government care. The alien law has not created a possibility for (temporary) relief for rejected aliens. It is however possible to start a regular procedure, obtaining a legal stay in the Netherlands again. However, on the basis of the Linking Law (1998)
 no relief is given to undocumented aliens
.
Difference between regular and asylum procedure

The new Alien Act shows a stronger division between asylum procedures and regular procedures. A regular procedure is, amongst others, for those who want to have a family life in the Netherlands, who need medical treatment or want to study or work here. 
The division between regular and asylum procedures is further emphasized in the memorandum on Illegal Aliens presented by the minister of Immigration and Naturalisation in April 2004. The memorandum focuses on four themes: the policy on aliens, housing illegal aliens, the employment of illegal aliens, and trafficking of human beings. The memorandum announces measures to deal with these issues; the implementation was launched in 2004. The memorandum refers to the necessity of a strict separation between asylum and regular procedures. According to the memorandum many rejected asylum seekers abuse regular procedures to obtain legal residence in The Netherlands or to lengthen their stay, postponing return back to their country of origin. The abuse by lawyers and alien organisations is also mentioned. Too many regular procedures are started where no realistic expectation to a residence permit should be given (Ministry of Justice, 2004, p. 3-12). 
For a regular permit aliens must first apply to a Dutch embassy or consulate in their own country for an ‘authorisation for temporary stay’ (machtiging tot voorlopig verblijf or MVV).

In order to be admitted, applicants must meet certain basic conditions.

They must:

1. be able to show that they have enough financial means to support themselves;

2. submit documents proving their identity;

3. not have any past convictions for criminal offences. 

A regular procedure gives no right to government care.

(The Aliens Act 2000, March 2004, page 4)

For those previously in an asylum procedure, it is clear that in most cases no financial means are available and often no identity papers are present. Consequently most ex-asylum seekers in a regular procedure depend on others, such as crisis shelters. 
Many rejected asylum seekers start regular procedures. Some have formed families in the Netherlands; some have developed a disease (mental of physical) while staying in the Netherlands. Another regular procedure is the so-called “14/1 letter”, in which the Minister Immigration and Integration is asked to grant a residence permit on the basis of distress.
 Aliens who have exhausted their asylum procedures and have no more right to stay in the Netherlands are obliged to leave the country. It might occur that the alien cannot leave the Netherlands. This is for example the case if the alien cannot obtain the required identity or travel documents. In such a situation, after the alien has supplied enough proof, a regular residence permit can be given. This is the so-called “buitenschuld” procedure, which means that the Alien is not to blame for not being able to leave the Netherlands. The Minister has awarded a residence permit in only a few cases because the asylum seeker could not return for reasons beyond his control. It is unclear what is expected from the asylum seeker, and how he/she can demonstrate that he/she has done everything possible to obtain travel documents. It is also far from clear what kind of assistance and facilitation asylum seekers can receive from the Dutch authorities in getting their travel documents. The given period of time is in many cases too short for embassies to issue the required travel documents. (European Council on Refugees and Exiles [ECRE], 2004, p. 14).
During my work I have experienced that many of my clients have regular procedures. Most of the clients in the crisis shelter of The Hague have regular medical procedures. When it comes to those in a medical procedure, which gives no right to government support, it poses risks to municipalities to let them survive without any means. 

However the majority of those in regular procedures have no right to crisis shelter. My experience is that many the regular procedures have no realistic ground. My personal experience when dealing with lawyers of clients has been mostly positive. However, some start procedures where no positive answer from the IND can be expected. Admission criteria for crisis shelter are strict, this I will describe in chapter “Crisis shelters“ 

Talking to clients with a right to stay in Holland, but no possibility to live here has been challenging. I learned about shelter in churches, the soup bus behind central station, where to get free clothes, how to get free medical care, how to annul fines for not paying for public transport, how to annul fines for sleeping in a park. Some single women decided to move in with a man, practical strangers, to have a roof over their heads. I learned that some are forced into modern slavery; house slaves, restaurant slaves and prostitution. But I always talked to them about their lives. I tried to make them aware that this is a very difficult way to live, no rights, no possibilities, always surviving. Most of them are part of an extensive system in The Hague, friends and acquaintances everywhere, another place to stay every week, they are used to survival. The possibility of return was hard to discuss. For most of them, living in The Hague with no means and future is still better then returning to a war torn country. 

Summarizing this chapter it becomes clear that large groups of asylum seekers have no right to government care and therefore could end up living on the streets of the municipalities in The Netherlands. The groups defined in this chapter are those in appeal to the district court, those in appeal to the council of state and those in regular procedures. Reception facilities end four weeks after the final rejection of the asylum procedure

The municipalities feel obliged to give shelter to those without means. Local government is concerned with public safety and letting people forcibly living on the streets imposes ethical dilemmas. However the national government states that everyone should oblige to the law therefore execute alien law correctly and not offer alternative shelter to those who have no right to reception facilities. 
Besides alien law, other regulations describe social security for (ex) asylum seekers. These will be discussed in the next chapter. 
4. Asylum seekers and social security
Besides that Alien Law, several other laws and regulations are important to mention in reference to entitlement to social security.  In the previous chapter is has been shown that several groups have no right to reception facilities. But what is the legal situation of those without reception facilities? Is there still a possibility to receive social security or health insurance? 

4.1 Rva 2005

The current regulation for asylum seekers is called: Regeling verstrekkingen asielzoekers en andere categorieën vreemdelingen 2005 (Regulation Supplies Asylum Seekers and Other Categories Aliens 2005, hereafter: Rva 2005) and came into force February 2005. The regulation describes what type of social securities and health care asylum seekers are entitled to. Which asylum seekers are not entitled to receive the benefits as described in the Rva 2005?  
- Asylum seekers who have financial means to provide for their own living costs. 

- Asylum seekers who do not arrive at the reception centre within 24 hours after they are expected. Article 2, paragraph 5 Rva 2005
- Asylum seekers who have been declared undesired alien. 

- Asylum seekers whose application has been rejected in the accelerated asylum procedure (48 hours) and/or have an appeal procedure against the negative decision have no right to reception benefits. Article 1, section d Rva 2005
- Aliens with a Dublin Claim.
Benefits can be withdrawn or reduced according to article 10 Rva 2005 if the asylum seeker causes disturbance and does not cooperate sufficiently with return or the asylum case. 

There is no maximum period of time in which benefits from the Rva 2005 are withdrawn. They remain in force until a final decision on the asylum application has been made, which can take a considerable amount of time. Needless to mention that all who have exhausted their asylum procedure have no claim to the Rva 2005.
About 40-50 % of the asylum applications are rejected in the accelerated procedure (Adviecommissie voor vreemdelingen zaken, 2004, p.9), which consequently means that a considerable group of asylum seekers in the Netherlands have no right to social benefits. 

4.2 Linking Act
In July 1998 the Linking Act was enforced. The aim of the law is to create clarity to the position of aliens without stay or working permits. Also the law aims to discourage illegal stay in the Netherlands. In the Linking Act it has been stipulated that aliens without residence permit or identity documents are not entitled to social assistance benefit, housing benefit, study financing and a basis insurance. However, education up to the age of 18, necessary medical care and legal guidance remain guaranteed and the costs will not be charged to the care providers.
 

This law has had large influence on the social security of ex-asylum seekers and asylum seekers without right to reception facilities. After the implementation of the Linking Act the Linking Fund (Koppelingsfonds) came into existence, a private initiative, which gives financial support to organisations who are involved with offering medical care to those who, because of their status, have no right to a medical insurance. (Koppelingsfonds, 2007)
The Rva 2005 and the Linking Act provide little social security to those out of procedure and without right to reception facilities, the above regulations also mean that those in regular procedures and who are without identity documents have no right to social security. Consequently, those with regular procedures are legally residing in the Netherlands, but have no right to social benefits. This makes them more dependent on the help of, for example, crisis shelters of municipalities. 
5. Crisis Shelters

The previous chapters have shown that many have come to depend on the help of organisations, friends, families and municipalities. In this chapter I will describe when and why municipal crisis shelters came into existence. A case study will be presented on the crisis shelter in The Hague. As mentioned in the introduction, crisis shelters have to be closed by 2009. What will the consequence be?
According to the Refugee Council of The Hague unofficial (not sponsored by local government) crisis shelters have long existed in The Netherlands. Churches, organisations and individuals have been supporting those without means for a long time.  

As discussed in the chapter about the Alien Act 2000 and social security, several factors caused that more asylum seekers were left without government care. But, according to the Dutch Refugee Council (2001), one specific change was the starting point of the official crisis shelters in the municipalities. In 2001, housing was ended for a large group of people, when the VVTV permits (a type of temporary permit) were withdrawn when country of origin situations had improved. The national government gave the local government the responsibility to evict those, with a terminated VVTV permit, from their houses. At first the local governments were very reluctant to do so. After all, according to municipalities, it was not their responsibility to implement national law. But soon local governments started to evict people from their houses, and at the same time formed temporary reception facilities to shelter those without homes (VluchtelingenWerk, 2001, p.1-3). When evicting people from their homes municipalities were confronted with a difficult situation. 
The list mentioned above clarifies the difficult situation municipalities are put in when faced with (ex) asylum seekers out of government care. The municipalities are responsible for safety of their inhabitants. Illegal Aliens and asylum seekers without government are can pose certain threats or disturbances to society, as mentioned above. Also ethical and safety dilemmas arise when evicting families, elderly and children from their homes. Considering the consequences for municipal society, crisis shelters were formed.
The Hague


For this thesis a case study has been done in the municipality of The Hague. This case study will provide more detail and background information on crisis shelters. In 2001 The Hague Crisis Fund for Refugees (Haags Noodfonds Vluchtelingen) came into existence. At a certain point, the municipality of The Hague was forced to evict two families, of which one family with seven children, from their homes. The local government did do so, brought them to the police station, called the refugee council of The Hague and asked them to place them in a crisis shelter. The Refugee Council agreed, on the condition that a fund would be made. A platform of several refugee ngo’s was set up and a board was formed. The crisis fund guides their clients with legal advice and gives financial support, in some cases also a roof over their heads. (D. Knijff, personal interview, April 13 2007).
Categories asylum seekers in The Hague Crisis Fund for Refugees:

- Aliens residing legally in the Netherlands staying aliens with no care from national government; no relief/housing, no income/benefit, no insurance. Examples; Dublin claimants, regular procedures, Medical/humanitarian procedures, second asylum application (up to 01.01.2006 out of government care), “buitenschuld” procedure and when risk of non-refoulement exists.
- Aliens who actively and controllable cooperate in their departure after definite rejection of their application admission, but who could not realise their departure within 28 days and therefore have no more right to government care. 

- Aliens for whom, on humanitarian grounds, it is unacceptable that they stay outside any form of relief. 
Important to mention is that not all (ex) asylum seekers receive support from the crisis shelter. Even if a person is homeless, without social security and falls under the above categories. Important is that the procedure or return process has a considerable chance to succeed. The goal of the crisis shelter is to offer the person a realistic future perspective, meaning a residence permit or a possibility to return. If a person has a procedure of which the outcome will most likely not be a residence permit, that person will not be admitted to the crisis shelter. And if a person claims to want to return, but is not cooperative, that person will not be admitted either. 
(P. Olivier, personal interview, 20 April 2007)

Unfortunately I was unable to obtain data to objectively measure the effect crisis shelters have on the future perspective of the clients involved. The reason being that the municipality of The Hague does not require this type of information to financially support the shelters. This shows that a certain degree of professionalism is not required running The Hague Crisis Fund fro Refugees. However I have obtained more specific data for crisis shelters in Utrecht.  
	Outflow 2001-2005
	Number of people

	Residence permit
	19

	Relief by government
	22

	Returned
	 9

	Other form of relief
	 7

	disapeared
	 4

	Total
	61


Only 9 % has disappeared. For 93 % a future perspective in the Netherlands or in country of origin has been realized. (Municipality of Utrecht, 2006, p.9). It is safe to claim that crisis shelters offer (ex) asylum seekers a durable for their future.

Those who are not eligible for crisis shelters still have to find a way to survive in The Hague. As mentioned previously in this thesis, according to the pardon agreement, the crisis shelters will have to close by the end of 2009. What are the possibilities of survival for ineligible and ex-clients of the crisis shelters?
Others form of support offered in the municipality of The Hague.

Shelter: 
-  The Halte is a small crisis relief (12-15 beds) for (ex) asylum seekers and victims of trafficking. -  People who are placed in the Halte can stay there for a maximum of 4 weeks. 
- The Kessler foundation takes care of the homeless. Possible to stay the night, maximum 5 nights a month. It costs 5 euros and officially does not shelter those without identity documents. 
-  Het Leger des Heils. Officially does not shelter those without identity documents. 
Stek is a protestant organisation and supports vulnerable people in The Hague. 

Foundation Luna. Crisis shelter for young asylum seekers.
- Foundation Prime. Participating Refugees In Multicultural Europe. Sometimes offers crisis shelter for longer times. 

- Daklozenloket Laan van Meerdervoort 55. Information desk for homeless, owned by the municipality. 
Medical care: 
The hospital MCHaaglanden has opened a clinic for uninsured. One dentist offers help for uninsured, as do a few family doctors. One pharmacy sells medication with considerable discount. The Linking Fund allows doctors and hospitals to declare costs made through attending to uninsured.

Food: 
Soup bus. Free soup and bread at the central station of The Hague.

Material goods:
Emmaus Welvaartsresten and Weggeefwinkel are stores were people with a minimum (or no) income can collect clothes, furniture and other appliances for free.
Education:

Stichting Leergeld gives children from low income-households (or no income) a chance to pay books and participate in school activities. Only for children from 4 to 18. 
Legal support:
-  Social Counsellors. Free social-legal advice. 

-  Juridisch loket. Free legal advice
-  Refugee Council The Hague. Amongst others, free legal advice. 

(D. Knijff, personal interview, 30 March 2007)

Churches and Individuals offer help to many people in need. Including ex-asylum seekers or those out of government care. Offering lodging to ex-asylum seeker in itself is not illegal, but is has to be communicated to the local police force. In Article 4.40 of the alien law it says that persons who provide lodging to an alien, of whom they know or reasonably can suspect that this alien does not stay in the Netherlands legitimately, the police force must be informed. Not informing the police is illegal and can be punished with a detention of up to six months or a financial fine up to €2.250. A consequence of informing the police force can be that the police force can put the alien in detention. (Article 45, first paragraph under the Alien Law 2000). 
It is difficult to give an estimate about how many are being sheltered by other initiatives, besides crisis shelters. About 80% of those out of government care reside with family and/or friends (PICUM, 2004, p.35).
It is understandable that one would support a person living on the streets, especially when sickness or children are involved. However it is not recommendable. Caring for a person in such a situation puts too much strain on both parties. Certainly, guidance from professionals is the best option to finding a durable solution.

Through my own experience, a clear distinction needs to be made between official crisis shelters, those who give judicial and financial support, aiming to offer a realistic future perspective. And, on the other hand the individuals and churches, driven by humane principles, often not focusing on a realistic future perspective, but only on giving shelter, regardless of the circumstances. Unofficial form of shelter can cause that an (ex) asylum seeker stays in the Netherlands, when no residence permit is to be expected and a residence alternative can be offered elsewhere. 
This chapter has further clarified the reasons for the existence of crisis shelters. Given the circumstances, the local governments felt obliged to do so. It is clear that crisis shelters are able to offer a durable and realistic solution for its clients. Therefore knowledge and a sound approach to offer a realistic future perspective for its clients will be lost, once crisis shelters will close.
However many possibilities exist for those without shelter and social securities. Statistics show that most people use social networks for survival. The quality of this support is however debatable. Since other forms of survival, besides government care and crisis shelters are so extensive it is highly debatable that closing down crisis shelters will help end the conflict. It will end the crisis shelters and therefore the dispute about them, but the problems municipalities are faced with when it comes to (ex) asylum seekers will not seize to exist.
6. Conflict between Government and Municipalities. 

The consequences of the Aliens Act 2000 and the forced expulsion of (ex) asylum seekers from their homes resulted in the making of crisis shelters in municipalities. The creation of crisis shelters has caused a conflict between local and national government. Local government feel that it should not execute national Alien Law and feel it should care for its inhabitants. National government feels that the creation crisis shelters frustrate the execution of Alien Law. 
In this chapter I will summarize the standpoints of the different actors involved and mention what has been done to solve this conflict. 

According to Van der Leun (2004) it is widely recognised that differences exist between official policies and implementation when it comes to dealing with illegal immigrants. The author claims that it is clear to see that a fundamental shift in implementation of immigration policy has been made. Implementation has changed from specialised state agencies, such as the IND, to local organisations and municipalities. The professionals of local organisations consequently feel judge and server of the law at the same time. This is a paradox and causes a difficult working situation.  According to the author the immigration policy is largely ineffective, resulting in vertical tensions between different policy levels. Vertical tensions become more visible in larger cities were illegal immigrants are more present (p.2, 12, 13). This author reaffirms the fact that immigration policy causes tensions between state agencies and local agencies. 
The conflict has been highly visible in the media. From newspaper articles between 2001 and 2006 the following opinions were distilled.  
6.1 Opinions national government

“Rules are rules” is the famous device of former Minister of Immigration and Integration, Rita Verdonk. She was replaced temporarily by Minister Hirsch Balin end of 2006. The current state secretary of Immigration is Mrs. Albayrak. Since Rita Verdonk was responsible for immigration policies during the large part of this conflict most opinions voiced in this chapter will be hers. 

Rita Verdonk, representing the government, has voiced her opinion about crisis shelters many times, in all media forms. The minister seems to have sympathy for local government; she seems to understand the dilemma they face. However, she feels that “rules are rules”. Solutions should only be found within the law. She mostly refers to the fact that local governments are being disobedient to the law and therefore hamper implementation of Alien Law. Giving shelter to those who should be returning home is not fair, it gives false hope. What is striking is that the Minister mostly talks about sheltering illegal’s, while crisis shelters, as shown in the previous chapter, mostly help those who are legal, but without government care. 
Terminating government care to those not eligible to reception facilities has been part of government policy for many years. Not doing so would support illegal stay in the Netherlands and would not stimulate the alien to return. 

In 2003 the opposition filed a motion to give local government the responsibility to not evict certain ex asylum seekers out of their houses when special (medical, children etc.) circumstances occur. The motion was accepted, but rejected by the minister because it would be unlawful to implement (Ministry of Justice, 2003, p.1). 

The minister has warned municipalities about the crisis shelters many times. Many threats have been made to punish municipalities; however concrete steps were never taken. 
The government accepts the fact that certain groups of Aliens will always prefer to stay illegally in the Netherlands over returning home. 

Municipalities are responsible for asylum seekers living within their boundaries. If asylum seekers who have exhausted all legal remedies have to return to their country of origin, it is the task of the municipality to terminate the housing of asylum seekers in a municipal reception centre. In addition, municipalities have the task of tackling illegal residence (P. Olivier, personal interview, 20 April 2007).
6.2 Opinions local Government 
Experience in municipalities, far away from government buildings, show that many (ex) asylum seekers will or cannot return to their countries of origin, it shows that many with regular procedures have difficulties surviving without government care. This is a daily reality in the cities of the Netherlands. 
Local governments do not choose to rebel against Alien Law, they feel that the national government has the responsibility to execute alien law.  The execution should not be a responsibility of the local government, however circumstances obliges them to care for those in need. Furthermore, letting people roaming the streets can cause more trouble and financial burden then having crisis shelters do. It is the less evil of an impossible choice. 

According to local government, ngo’s and VNG, sponsoring shelters caring for those out of government care is definitely not illegal, prove of that can be found in the law. (Inlia, 2003, p.11)
In February 2006 about 50 municipalities signed a Manifest that states that they will not obey to Immigration Law and will actively support crisis shelters. (Groen Links, 2006) 

In December 2005 about 150 municipalities co-signed “de rekening”, an account about Alien Law and how it has (negatively) affected municipalities. It says that Alien Law is not humane, Minister Verdonk does not adhere to the promises made to prevent people from ending up in the streets and the municipalities are faced with the remains of the Alien Law. A sound approach has not been delivered, meaning; either receiving a residence permit or departure (LOGO, 2005, p. 4)
Opinions expressed in the media show that national government are focused on implementing Alien Law to the word. Local governments feel that Alien Law does not offer a sound approach to all (ex) asylum seekers and therefore feel obliged to offer alternative shelter. 
What has been done to solve conflict?

Extensive debates have been taking place between the different actors involved. It has been discussed amongst local governments and amongst politicians.
 
The most important step taken to solve this conflict has been the Return Project. In February 2004 the Dutch parliament approved the plans for the return of those asylum seekers who applied for asylum before the 1st of April 2001 and whose application was or will be rejected within three years. In the media, this group became known as the 26.000 faces. In July 2004 a special project, the "Project Return", started to facilitate the return of those asylum seekers. The project includes the following measures:
- Immigration experts will give asylum seekers whose applications have been rejected counselling for a period of eight weeks to prepare them for their return.

- Asylum seekers whose applications have been rejected wanting to return to their own countries will be given assistance. The government will pay for their flight tickets, and give them some money to help them settle and build a future in their country of origin.

- Asylum seekers not returning immediately will be transferred to a departure centre, where they will be given individual guidance for another eight weeks to prepare them for their return. After this four month period, anyone who can demonstrate objectively that they cannot return to their own country will be given a residence permit.

- Those that can return, but do not want to, will run the risk of being held in detention.

(ECRE, 2004, p.13

Results of the return policy

In February 2005 the Dutch Immigration Service handled about 9,000 cases of the 26,000 cases. 41 % received a residence permit. More than half of these residence permits were given on asylum related grounds, 23 % left the country 'in a controlled way', and 36 % absconded. The large number of asylum seekers who absconded caused a lot of indignation in parliament, as the Minister of Immigration and Integration had promised that her return measures would result in a closed asylum system; either an asylum seeker would receive a residence permit, or he/she would leave the Netherlands.

(ECRE, 2004, p.13)

Criticism from municipalities

A considerable number of municipalities have expressed criticism about various elements of the return policy. These include the concerns of local politicians about families who, after many years living in their municipality, now have to leave the Netherlands after all, as well as the large numbers of asylum seekers who have exhausted all legal remedies and who absconded from reception centres in the Netherlands and may therefore be residing in the Netherlands illegally. 

(European Migration Network, 2006, p.34)
Although the Return Project has not been entirely successful, the project tries to limit chances of ex-asylum seekers ending up on the streets and more time is given to realise a departure from the Netherlands. In my own experience, in some cases it can take many months to obtain papers needed to return. The time given through the Return Project is still not sufficient.

The admittance of those with a second asylum application in government care (as mentioned in the 5th chapter) has been very positive. 

It is obvious that tensions exist between local and national level politics when it comes to implementation of immigration policy. This is especially the case with dilemmas faced when dealing with those who end up living in the municipalities without government care. 

National government tries to come up with solutions, but is inflexible when it comes to being creative with the law and is not in touch with the realities facing local communities. Local government is seemingly unable to accept that certain groups of people will always choose an uncertain life in the Netherlands over returning. 

On the other hand it is clear that a solutions needs to be found for those staying legally, but without government care, in the Netherlands. 

New laws, such as the Return Project, have promised to solve the problems the municipalities are facing with illegal aliens. But so far, a closed asylum system has not been offered, crisis shelters still have grounds to exist and the conflict has not been solved.

In the next chapter I will discuss, the pardon arrangement. Maybe this will be the answer to solve the conflict? 
7. Pardon agreement

In general a pardon is the forgiveness of a crime and the penalty associated with it. It is granted by a sovereign power, such as a monarch or chief of state or a competent church authority. Today, pardons are granted in many countries when individuals have demonstrated that they have fulfilled their debt to society, or are otherwise deserving (in the opinion of the pardoning official) of a pardon. (wikipedia, 2007). In the context of this thesis and the pardon agreement of 2007, a pardon means the granting of a residence permit.
7 February 2007; the newly elected government of the Netherlands (Balkenende 4) adopts a pardon agreement. The Netherlands has a number of protest and solidarity movements that campaign for the rights of asylum seekers. The last couple of years protests have been mainly focused around the 26.000 of the return project. The call for a pardon was often heard. 

Granting Pardon to a specific group of people should efficiently deal with the remains of the previous asylum law. Pardon will be granted to ex-asylum seekers who applied for asylum before 1 April 2001; whose applications have been rejected, ending their procedures and have yet to leave The Netherlands, nor have evaded the supervision of the immigration authorities. Pardon will not be given to those with contra-indications or pending charges of crimes against humanity (pardonnu, 2007). When writing this thesis the exact prerequisites of obtaining a Dutch residence permit based on this pardon agreement still had to be negotiated between government parties. 

In the pardon agreement of Balkenende 4 it is stated that local governments are to stop sheltering illegal ex-asylum seekers and all other asylum seekers. The exact meaning of shelter is still to be negotiated between government parties. But most likely it will be providing housing, paying for living expenses by local government and/or local organizations such as churches and homeless shelters.

On the 27th of April 2007 a temporary pardon agreement was reached between the state secretary and the VNG.

Points of relevance from the agreement to this thesis are:

- Municipal (financing of) crisis shelters for ex-asylum seekers have to be terminated by the end or 2009. 

- In the extension of the coalition agreement the VNG are to be consulted concerning the improvement of the admission procedure asylum 

- The VNG are consulted about the development or additional measures for the promotion of the effectiveness of the return policy. The consequences of aliens being forced out of government care and into the streets, after the ending of the 28 days period, will be limited. The experiences of municipal initiatives will be involved;  

- In the execution of the return policy particular attention is given to the problem which municipalities faced when ex-asylum seekers, legitimately staying in the Netherlands, are without government care. The Government and the VNG will conduct closer consultation about this issue.  

- Aliens who, according to the alien law 2000, have no more rights to government care and no more right to residency in the Netherlands will be effectively removed;

- Municipalities will therefore have to cooperate by not directly nor indirectly give crisis shelter to unlawfully residing aliens staying in our country. Consequently terminating existing crisis shelters (State secretary of Justice, 2007, p 1-3). 
The pardon arrangement certainly is a step in the good direction. Municipalities will be more involved in the policymaking process. Government initiative is taken to limit the number of cases of people ending up without government care. The burden municipalities have felt in dealing with those without means has definitely been recognised in this pardon agreement. 

However some critical notes can be made. Municipalities will have less influence when it comes to caring for those in need, after crisis shelters are closed. Local governments will loose a certain amount of autonomy over those residing within their borders. Although more emphasis is placed on return of those who have exhausted their asylum procedures, no alternative is given for those in regular procedures. This group will still be without government care and residing in municipalities.
Through newspaper articles and through conversations with colleagues I have learned that municipalities are positive and hesitant about the pardon agreement. Municipalities are planning to continue sheltering (ex) asylum seekers. Creative ways of keeping crisis shelters are already thought out. According to the municipalities sheltering those who find themselves in desperate situations, such as having to survive without government care, will always be a necessity.  
8. Conclusion

In this thesis I first identified those groups who do not have a right to government care. Continuing, I described crisis shelters, with a specific focus on The Hague. Next I described the conflict that arose between local and national government over sheltering certain groups of (ex) asylum seekers. Following I discussed whether the pardon agreement could be a solution to his conflict or not. I mention that the agreement is a positive step, however not a solution. I would like to conclude by making some recommendations and sharing some thoughts. 

Some recommendations:

- A better understanding should be created from national government to local government. This is however emphasized in the newly adopted pardon agreement. 

- Local governments should be able to have a certain degree of autonomy over their inhabitants. 

- The crisis shelters should be professional at all times and therefore be able to proof their functionality through objective data. 
- A solution should be found for those residing legally in the Netherlands, but without government care. Further investigation should be conducted. One conclusion can be drawn; as little as possible “fraudulent” regular applications should be made. Lawyers and refugee organisations should take responsibility in this issue. 

- More time should be given to those expecting to return to their countries of origin. And more guidance should be given in this process. 

- Embassies should cooperate better in issuing papers needed to return. The Dutch national government should take responsibility in this matter.

I am certain that the problems municipalities face with homeless (ex) asylum seekers are far from over. First of all, because steps taken so far have not proven to be sufficient. Second of all, because those who seek refuge in The Netherlands will always try their very best to remain here, living a life of survival is a price most are willing to pay, considering that most (ex) asylum seekers came from war torn countries. 
I am certain that national local governments will never stop looking for solutions. But I cannot help but wonder if a solution can be found in Dutch Law?

(Ex) asylum seekers are not passive subjects to Alien Law, many will create loopholes, often helped by (in) formal organisations, family, friends and employers. 
As long as inequalities and wars exist in this world, people will always seek a better life elsewhere. Dutch law does not have much influence when it comes to this fact. Since I am very sceptical about the ending of inequalities and wars, shouldn’t we accept the fact that we, the western countries, will always receive those from less fortunate countries? And with accepting that fact, try to make the Alien Law as humane and realistic as possible. Referring back to the second chapter of this thesis; finding a way to integrate “partial” and “impartial” policy making. 
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Municipalities are confronted with illegal aliens or asylum seekers out of government care in the following situations: 


- applications crisis shelters;		- illegal workers;


- prostitution;				- use of education;


- use of medical care; 			- criminality/nuisance to society; 


- rent to illegal aliens;			- human trafficking;


- use of social care;


(VNG, 2004, p. 6) 
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