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Executive Summary

The aim of this report is to determine whether there exists a difference in the public access to justice between several member states of the European Union. The report examines the judicial structures of three member states, along with the circumstances surrounding the access to the courts. A case study is made for each country to examine how judges review EU policy.  The three countries examined are Spain, Belgium and the UK, the focus is on the jurisdiction of England and Wales.  The central question of this report is: Is there a difference in the public access to justice between member states?

Throughout the existence of the European Union (EU), the environment has become an important topic. As a response to the climate change and warming of the planet the EU has created environmental policies on matters such as air quality, biodiversity, natural habitat conservation and clean water. The 27 member states are obliged to implement most policies into national law. Most EU environmental legislation is passed in the form of a directive. Directives set out certain goals that need to be met by each member state. The member state must adopt the directive and implement it into national law. The EU is a global leader when it comes to environmental law. Besides its own policies, the EU is also part of international environmental agreements such as the Aarhus Convention. 
The Aarhus Convention was adopted in 1998 and came into force in 2001. The convention establishes rights and obligation concerning the environment. The rights established for individuals and associations are provided through three pillars namely: access to environmental information, public participation in environmental decision-making and access to justice. (Europa, n.d.) 
The EU member states are obliged to implement the provisions of the convention into national law. The focus in this report is on the third pillar of the convention, access to justice. 

The Spanish judicial system is made up of different ranking courts in each autonomous community. The public administration of Spain is made up of three levels, the general administration of the state, the administration of the autonomous communities, and the local administration. The administrative procedure is dictated in Law 30/1992 on administrative procedure (Ley 30/1992, de Régimen Jurídico de las Administraciones  Públicas y del Procedimiento Administrativo Comun.) Law 27/2006 provides the terms under which the public has access to the courts in environmental matters. After the Aarhus Convention came into force, the Spanish government implemented the provisions with law 27/2006. 

The U.K. is divided into three judicial jurisdictions: Northern Ireland and England and Wales.  This paper will focus on the jurisdiction of England and Wales. The U.K. is one of the few countries that do not have a written constitution. Or rather, the constitution is not written in one single document as is seen in for example Spain or Belgium. In matters concerning the environment and spatial planning, the British public use judicial review to gain access to the courts. Judicial review is the procedure a member of the general public uses to challenge a decision, action or omission by a public authority, terms of standing are set in the CPR part 54. 

The Belgian court system was very much influenced by the French system. The French system is based on the system of the civil law tradition. Belgium is divided into five judicial areas all with their own autonomous powers. In Belgium the Council of State and the civil courts handle the administrative procedure. 
The three case studies of this report are all on an environmental matters brought to the court by an NGO. The search criteria for a case were: an environmental matter, a spatial planning issue and it had to involve a public authority. 
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List of abbreviations

CA: Communidades Autonomas ( Autonomous Community)

CPR: Civil Procedure Rules

EU: European Union

EC: European Commission

EIA: Environmental Impact Assessment
Introduction

This report is the final project of a fourth year European Studies student. The research question was provided by the Ministry of Infrastructure and the Environment. 
Being a member of the European Union means transferring some sovereignty. In most areas, member states keep the exclusive power of policy making. However, with matters such as the environment some EU policy takes precedent.  In a time of climate change and sustainable development a leading world power like Europe needs to set an example. One of the main priorities of the EU is the environment and its preservation. The preservation of the environment cannot be achieved without ambitious policies. Over the past decades, the EU has passed many environmental policies, which EU member states are in most cases required to implement into domestic law (Europa, n.d.).  Most EU environmental legislation is passed in the form of a directive. Directives set out certain goals that need to be met by each member state. The member state must adopt the directive and implement it into national law. A directive usually gives a deadline for the implementation into national law. A directive allows some flexibility in the way it is implemented into national law, as long as the goals are met. 
Primarily each member state has the responsibility of making sure the environmental legislation is being implemented. The EC acts as a guardian to the treaty, holding the ability to open an infringement procedure against a member state if necessary.  In 2001, the Aarhus convention came into force after it had been adotpted in 1998. ‘The Aarhus Convention establishes a number of rights of the public with regard to the environment. The Convention provides for: Access to environmental information, Public participation in environmental decision-making, Access to justice.’ (Europa, n.d.).  
The enforcement of environmental legislation depends partly on the public access to justice and partly on the degree to which judges review EU environmental legislation.  By ratifying the Aarhus Convention, all EU member states have an obligation to provide their citizens with access to information, justice, and public participation in decision-making. However, the judiciary is part of a national system and can differ per country. If the access to justice by the public and the review by judges is not the same throughout the EU, the implementation and enforcement of environmental legislation could also differ. If this were the case, it could make it, for example, easier in one country for a public authority to realize building plans than in another. The difference in implementation and especially enforcement could create an imbalance in the responsibility each member state has to work towards a sustainable environment. 

This report will examine three European member states namely Spain, Belgium, and the U.K. and attempt to answer the following questions:
Main research question: Is there a difference in the public access to justice between member states?
Sub questions:

· What does the national judicial structure of Spain, the U.K. and Belgium look like?

· Under what circumstances does the public have access to national justice in environmental matters?

· To what extent do national judges review EU environmental legislation?

In order to analyze the question of how EU environmental legislation is reviewed by judges, a case will be discussed per country. In searching for a relevant case for this report the following criteria was used, first it needed to be a case on an environmental matter that included a public authority. Secondly it also needed to be a case that touched on a spatial planning issue. In each case an NGO is the applicant against a public authority of that country. The  search criteria was adapted to focus on NGOs when it became clear there were little to no cases involving individual citizens that made it to court. Beside the search criteria mentioned before, the cases discussed in this report were chosen randomly. The purpose of studying a case is to see to what extent a judge uses EU environmental policy in the ruling. For the purpose of this report, an NGO is a nongovernmental organization (NGO), voluntary group of individuals or organizations, usually not affiliated with any government that is formed to provide services or to advocate a public policy. (Britannica, n.d.)
Research Method

The research method used for this report was desk research. This research method was chosen since the EU institutions, National institutions, Non Governmental organizations, and legal professionals published material concerning EU environmental policy and national law. The material varied from (research) reports, communication documents, articles and journals. 

It can be stated that the used information (which is processed in the chapter Results) came from reliable sources. Only current (research) reports, communication documents published by the EU, decentralized EU institutions, international institutions were used in order to answer the research question. The reports and communication documents could be found via the internet, especially the official EU website: http://europe.eu.
Legal databases were used to research national measures on access to justice and to find jurisprudence. The databases used most extensively were for Belgium: Juridat, The Council of state and ejustice. For Spain: el Poder Judicial and Noticias juridicas. For the U.K.: Bailii, the National Judiciary and Justice. 
1. EU Environmental Policy
In the 1970s the European community began focusing on environmental policy. Since then the EU has promoted EU policy as one of its main priorities. All EU policy finds its legal basis in article 174 of the treaty establishing the European community. Policy areas include air and water quality, protection of natural habitats, waste management and sustainable development. Environmental policy has gained a more prominent role in EC policy making by the amendments made in the Amsterdam and Maastricht treaties. The amendments in both treaties focus on the sustainable development of the EU. The amendments were introduced to adapt to the present and future growth of the EU. In the European 2020 strategy for a single market, the environment is also an important objective. Other important international environmental agreements include the Kyoto protocol and the Aarhus convention (European Union, 2011).
Currently the EU has five main environmental areas for which targets are set: Climate change, Biodiversity, Sustainable development, Environmental health and Emissions trading. Climate change is not only a problem for the EU but also for the rest of the world. The EU is, however, a leader when it comes to setting targets and creating policy and strategies to cut greenhouse gasses and reduce emissions. In 2008 the EU made plans to reduce greenhouse gas emissions, raise renewable energy and cut energy consumption all by 20%. The strategy to make this possible includes: enhanced innovation, preventative and remedial efforts to adapt to climate change and action against polluting countries (European Union, 2011). 

For the year 2010, a goal was set by the EU to stop the decline of endangered species and habitats. In order to reach this goal Natura 2000 was created. Natura 2000 lists areas in the EU which must be protected. The visibility of biodiversity did indeed increase because of this target, for the most part however, the target was not met (European Union, 2011). 
The first sustainable development strategy was created in 2001 even though sustainable development had been a central objective of the EU since 1992. Key points of the strategy include research, public funding for sustainable consumption and education (European Union, 2011). 
In 2005 a plan was introduced to reduce emissions by rewarding businesses that lowered their co2 emissions and penalizing those that increased them. This plan is known as the EU greenhouse gas emission trading scheme or EU ETS. Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance trading within the Community.

Though environmental policy seems to be a top priority, meeting the targets set seems to be a challenge for the EU. Out of 37 indicators only ‘Air Emissions’ has made progress. New member states are a possible reason for failing to meet general targets. (worldwatch institute, 2011). 
1.2 The Aarhus Convention

The Aarhus Convention entered into force in 2001 and has become one of the foremost environmental agreements. The Convention is based on three pillars, Access to information, Public Participation in Decision-Making, and Access to Justice in environmental matters. The Convention is different from its predecessors in several ways. This agreement links the environmental rights with human rights, governmental accountability and environmental protection and it obligates governments to transparency. The Aarhus Convention makes the protection of the environment a responsibility of governments on all levels, European, national, regional and local.  Unlike previous environmental agreements, the Aarhus Convention  not only creates obligations for governments but also imposes rights to the public (UNECE, n.d.). 
The third pillar of the convention which is most relevant for this report is Access to Justice.  Article 9 of the Aarhus text explains the publics right to Access to Justice. This third pillar strengthens the convention by giving citizens and NGOs the right to appeal if for example the request for information has not been met, or a citizen/NGO has been denied the right to public participation in decision-making.  Art. 9.3 is most relevant for this report:

‘3. In addition and without prejudice to the review procedures referred to in

paragraphs 1 and 2 above, each Party shall ensure that, where they meet the

criteria, if any, laid down in its national law, members of the public have

access to administrative or judicial procedures to challenge acts and

omissions by private persons and public authorities which contravene

provisions of its national law relating to the environment.’ (Aarhus Convention, 1998)
Other requirements provided in art. 9 are that governments reduce or remove financial or other barriers to access of justice. 

Directives

The first two directives to follow the ratification of the Aarhus Convention by the EU were 

Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation.  After the convention entered into force, provisions of the three pillars were integrated into other environmental directives. One of these directives is for example, the Water Framework directive.  In 2006 the EC adopted a regulation on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies. The regulation addresses the institutions and governing bodies of the EU, it requires these institutions to integrate the provisions of the convention into its internal systems.  Member states are responsible for implementing the requirements of the Aarhus Convention into national law. They are ,however, free to decide how to do so. For some member states many of the Aarhus requirements already existed in national law and need only make amendments (European Union, 2011). 
The enforcement of the environmental policy and the Aarhus Convention depend for a great deal on the work of judges in the national court systems. The EU has setup a forum  for judges to discuss the implementation and interpretation of environmental legislation. Seminars are being organized to train judges from across the EU to work with environmental policy. So far 150 judges from 21 member states have participated. EU environmental legislation has grown enormously over the past thirty years, in order for judges to be able to enforce these policies, they need to be trained (UNECE, n.d.).. 
2. Spain

Judicial structure

Following the death of General Franco in 1975 Spain was re-established as a parliamentary democracy. In 1978, the Spanish constitution was ratified giving Spain the political form of a parliamentary monarchy. The Spanish territory is divided into 17 autonomous communities (CA)

CA’s: Andalucía, Aragón, Asturia,Baslears, Canarias, Cantabria, Castilla-La Mancha, Castilla y León, Catalunya, Comunidad Valenciana, Extremadura, Galicia, Illes, La Rioja, Madrid, Murcia, Navarra and País Vasco. The autonomous cities of Spain areCeuta and Melilla.

The division of competences between the State and the individual CA’s is created by the constitution. Art. 148 of the constitution states the matters the CA’s may govern. The article includes matters such as Management of environmental protection, spatial planning, construction and exploitation of hydraulic projects, canals and irrigation of interest to the Self-governing Community; mineral and thermal waters, town and country planning, and housing. Art. 149 of the constitution states the matters for which the state has exclusive power, included are international relations, and immigration. The state has the formal power to create basic legislation. However, the CAs are able to adapt certain legislation to their individual interests. Art. 140 of the constitution also states the autonomy of municipalities which enjoy a full legal personality (Pueblo Español El, 1978).
Spanish Judiciary

The constitution states that the judiciary is independent and only subjected to the rule of law. The judicial system and its jurisdiction is laid down in the Ley Orgánica 6/1985. The highest body of law is the Supreme Court (tribunal supremo), which has jurisdiction over the whole of Spain. The Supreme Court is made up of five chambers namely, civil, criminal, administrative, social, and military. The National high court (audiencia nacional) and the Central courts ( Juzgados centrales)  also have jurisdiction in the whole country. The national high court has four chambers, the appeal and penal chamber, the administrative and the social chambers. The National high court covers the most serious crimes including terrorism, money laundering, and crimes against the crown. The administrative chamber only handles cases where high-ranking officials are involved or cases involving special government agencies. The Central court can be divided in to parts, the administrative courts and the criminal courts. The criminal courts specialize in cases, for example, concerning minors, violence against women, and gender violence.  There exists a similar structure at CA level. The highest court at CA level is the superior court of justice (Tribunal Superior de Justice). The court is made up of three chambers, civil-criminal, administrative and social. At CA level there exists courts specialized in specific issues. These courts (Juzgados) are made up of civil (courts of first instance, commercial courts.), Criminal (courts of instruction, violence against women, minors,), Administrative, and Social. At CA level, there exist justices of the peace, which handle minor offences. Ordinary appeal of decisions made by courts is possible in cases which the decision was made in first instance or if the decision was not definitive. Decisions made by the Supreme Court cannot be appealed unless the decision goes against a constitutional right. In this case, there are special constitutional courts (Vera Pozo, E., 2007). 
Access to the courts

In 2004, Spain ratified the Aarhus convention, giving the public the right to access justice in environmental matters. The Spanish government has implemented the convention through the Law 27/2006, which regulates the right to access information, the right to public participation, and the right to the access of justice in environmental matters. The law does not discuss the procedure the public must go throw to challenge acts and omissions by public authorities. However, law 27/2006 does lays down circumstances for standing in both administrative appeal and judicial procedure (Vera Pozo, E., 2007). 
 The Spanish constitution states in art. 45: 

· Everyone has the right to enjoy an environment suitable for the development of

the person, as well as the duty to preserve it.

· The public authorities shall watch over a rational use of all natural resources with a view to protecting and improving the quality of life and preserving and

restoring the environment, by relying on an indispensable collective solidarity.

· For those who break the provisions contained in the foregoing paragraph,

criminal or, where applicable, administrative sanctions shall be imposed, under

the terms established by the law, and they shall be obliged to repair the damage

caused (Pueblo Español El, 1978 ).
Art. 45 can only be used in a constitutional court if other fundamental rights have been violated (Vera Pozo, E., 2007).
Administrative procedure

The public administration of Spain is made up of three levels, the general administration of the state, the administration of the autonomous communities, and the local administration. The administrative procedure is dictated in Law 30/1992 on administrative procedure (Ley 30/1992, de Régimen Jurídico de las Administraciones  Públicas y del Procedimiento Administrativo Comun.) . Law 30/1992 defines all aspects of the administrative procedure including, the entities effected, and the rules of standing. Law 30/1992 defines the entities effected by the law in art. 2 :

1. Scope means for the purposes of this act for public administration:

A) The Administration of the State

B) The administrations of the autonomous communities

C) Entities that make up the local governments

2. The entities of public law with legal personality connected with or under any government will also have the consideration of Public Administration. These entities will hold their activity to this law when exercising administrative powers, being put in the rest of their activity available to its rules of creation. (La Nación Española, 1992).
The law implementing the Aarhus convention into the Spanish system, Ley 27/2006, also defines Public Authority.  There are no differences with the definition of Law 30/1992, except that in the definition of Law 27/2006 the government of Spain and the CAs are explicitly mentioned (Vera Pozo, E., 2007).
The administrative procedure begins with the filing of an appeal with the public authority that made the decision or that omitted to act. The appeal is then either referred to a higher superior, if there is no higher superior the appeal is made to an administrative court. The applicant can also by-pass the administrative procedure altogether and go straight to court. However, once the administrative procedure has been initiated, the applicant must go through the full process. Law 30/1992 also allows for other administrative procedures such as mediation and arbitration. 

According to Law 27/2006 and law 30/1992 any act, omission, and/or resolution taken by a public authority can be challenged. Administrative provisions should be looked at separately. Any act, omission or resolution by a public authority must be made legally, if not the act, omission, and/or resolution is declared void (La Nación Española, 1992).
When dealing with environmental matters law 27/2006 states under what circumstances the public can have access to justice. The 27/2006 includes the following fields as environmental matters:

· Protección de las aguas./ Protection of water.

· Protección contra el ruido./ Protection against noise disturbance.

· Protección de los suelos./ Protection of the ground.

· Contaminación atmosférica./ Air pollution

· Ordenación del territorio rural y urbano y utilización de los suelos./ Rural and urban spatial planning and land use.

· Conservación de la naturaleza, diversidad biológica./ Nature conservation and bio-diversity.

· Montes y aprovechamientos forestales./  Mountain and forest use. 

· Gestión de los residuos./ Waste management.

· Productos químicos, incluidos los biocidas y los plaguicidas./ Chemical products, inculding biocides and pesticides.

· Biotecnología./ Biotechnology

· Otras emisiones, vertidos y liberación de sustancias en el medio ambiente./  Other emissions, releases of substances into the environment.

· Evaluación de impacto medioambiental./ Evaluation of the environmental impact.

· Acceso a la información, participación pública en la toma de decisiones y acceso a la justicia en materia de medio ambiente./ Access to information, public participation, decision-making, and access to justice in environmental matters (La Nación Española,2006).
In most cases the administrative procedure only a preliminary act; however, in some cases it can create a sufficient outcome. When the administrative procedure has not sufficed or the applicant has chosen to by-pass the administrative procedure, the appeal goes to the administrative judicial procedure (Vera Pozo, E., 2007).
Judicial Procedure

In most cases the administrative chambers of the courts ( Juzgados) and central courts (Juzgados centrales) are competent to deal with all cases involving citizens and public authorities. However, in cases involving spatial planning the Superior court of justice (Tribunal Superior de Justicia) is the only competent court of first instance. Appeal in spatial planning and land-use cases can only be made to the supreme court (Tribunal Supremo and to the Constitutional court ( Tribunal Constitucional). The Supreme Court will usually only judge on the law and not on fact. However, in cases where the Superior court of justice is the court of first instance, the Supreme Court will act as the court of second instance and judge the decision made by the Superior court of Justice. An appeal can only be made to the constitutional court if the applicant’s constitutional rights are in question. In cases involving the federal administration, an appeal is first made to the central court. The court of second instance in these cases is the National Audience ( Audiencia Nacional) (Vera Pozo, E., 2007).
The administrative court is the court of fist instance at CA level. Appeals are made to the Superior Court of Justice. According to the law the following acts ands omissions are challengeable before the courts: Art. 25-30 ley 29/1998

· General Provisions.

· The inactivity of an administration.

· Actions arising from general provisions.

· Acts and decisions made by an administration.

· Via de Hecho (La Nación Española, 1998).
General Provisions

Citizens or groups and associations can contest provisions made by an administration. This must be done within two months if the provision is published or within six months if the provision is made in silence. 

The inactivity of an administration

An administration is inactive when it either has a duty to act according to the law or when it has a duty to act against violations of the law and it does not.

Acts and decisions made.

All governmental acts can be contested according to article 2 of law 27/2006. 

Via de Hecho

Via de Hecho or de facto basis, occurs when an administration acts of makes decisions that it does not have the power to make. Any misuse of power van be appealed by citizens according to law 29/1998. The citizen contesting the activity of an administration must first call for the administration to discontinue its activity. The administration has 10 days to cease its activity.

The law applicable to the administrative judicial procedure is Ley 29/1998, De 13 De Julio, Reguladora De la Jurisdiccion Contencioso‐Administrativa (Vera Pozo, E., 2007).
Legal standing

The criteria for legal standing for the administrative procedure can be found in article 31 of law 30/1992. Legal standing in the administrative judicial procedure can be found in art. 18 and 19 of law 29/1998. Law 27/2006 implementing the Aarhus convention also gives criteria for legal standing in environmental matters. According to article 23 of law 27/2006 NGOs need to fulfill the following criteria to have legal standing:

a) The organization must have as its goal the protection of the environment in general or any specific element of the environment. The goal must be accredited. 

b) The organization must be legally active and actively pursue its goals for a minimum of two years before filing an appeal.

c) The organization must already have been active in the territory that is affected by the action or inaction of the public authority (La Nación Española,2006).
The public will have legal standing if meeting the criteria of article 31 of law 30/1992 on administrative procedure:

1. Are considered as interested in the administrative procedure:

A) Those that initiate the procedure as holders of individual or collective legitimate rights and interests.

B) Those that, even if they have not initiated the procedure, hold rights that could be affected by

the decision that may be taken in the procedure.

C) Those whose individual or collective legitimate rights may be affected by the resolution and

appear in the procedure provided the resolution is not definitive.

2. The associations and organizations representing economic and social interests, will be

considered holders of legitimate collective interests according to the conditions established by law (La Nación Española, 1992).
Member of the public will have legal standing if meeting the following criteria:

Art. 19 of law 29/1998 on administrative judicial procedure.

1. In the administrative judicial procedure shall have standing:

a. Physical and legal persons holding a right or a legitimate interest

b. Corporations, associations, trade unions and entities referred to in Article 18 that are

affected or are legally allowed to defend rights and collective legitimate interests.

c. The state administration if holding the right of a legitimate interest, can challenge acts and omissions made by the autonomous communities.

d. The Administration of the Autonomous Communities, to challenge acts and regulations affecting the scope of its autonomy, arising from the State Administration and Administration or any other public body, as well as of local authorities, in accordance with provisions of local legislation.
e. The local entities, to challenge acts and provisions by the State administration or the

CCAA administration as well as the entities with legal personality linked to any of

these administrations, that affect the scope of their autonomy

f. The Prosecutor to intervene in the cases provided for by the law [basically cases where

the public action is used

g. The public law entities with legal personality linked to or controlled by general government to challenge acts or decisions affecting the scope of its purposes.

h. Any citizen, using a public action, in the case expressly provided for by the law.

i. (...)

2. (...)

3. Actions by neighbors in the name and interest of local entities shall be subject to the conditions laid down in the legislation on the local regime. (La Nación Española, 1998).
.The concept of having a legitimate interest is very broad it doe not necessarily mean the person needs to be directly affected. In environmental matters a moral interest can be considered enough to have standing. Legitimate interest is reviewed case by case. 
In some cases, a member of the public can also use action popularis to contest acts and omissions of the public authority.  Actio popularis can only be used in specific cases, such as cases involving land use. 

Costs

The costs vary per court and per appeal lodged before the court. The administrative procedure is free.

Simplified procedure: 120 €

First instance: 210 €

Ordinary Appeal: 300 €

Cassation: 600 €

The costs that make lodging an appeal expensive are the fees to be paid to experts such as lawyers. However, these costs need not be an obstacle. A legal aid system has been established in Spain (Law 1/1996). There are many exemptions from the court fees for example natural persons and NGOs that can be categorized as special entities with non-lucrative goals as stated under law 49/2002. What can still be seen as a barrier however, is the loser pays system.  (Vera Pozo, E., 2007)

Chapter Summary

Spain is a parliamentary democracy with 17 autonomous communities and 2 autonomous cities. The competences are divided between the state and the individual communities. The provisions of this division is laid down in the constitution. The Spanish court system is quite complicated because of the division of the country into multiple autonomous communities. The courts are divided into two sections, the court with national jurisdiction and the courts with CA jurisdiction. The supreme court is the highest court of appeal. After ratifying the Aarhus Convention, the Spanish government implemented the guidelines into national law with Law 27/2006.  Law 27/2006, Law 30/1992 on Administrative procedure, and law 29/1998 on Judicial procedure, provide the terms for legal standing in administrative and judicial procedure. A Spanish citizen can make an appeal based on individual or collective interest, or if affected by a decision, act or omission. NGOs in Spain have legal standing if their goal is to protect the environment in general, are legally active for a minimal of two years, and are already active in the territory of the decision.  The criteria for legal standing in Spain are quite clear for NGOs because of Law 27/2006. The public can also have legal standing if proven to have a legitimate interest. The parameters of this term are very broad; case law is usually used to make a decision on whether or not the applicant has legal standing.. Actio popularis does still exist in Spain; it can only be used in certain cases however. For example, cases concerning land use. The public has many possibilities to access the courts in the Spanish system. The criteria for legal standing are very reasonable and comply with article 9 of the Aarhus Convention. What may be a barrier for the public, are the costs of going to court. Aside from court fees, an applicant must factor in the fees for legal representation, which can be very high. There is a legal aid system in Spain, however, in environmental cases it is difficult to obtain. 

Case Study 
Introduction 

On October 5th 2011 a final judgement was made in  the case between the "Sociedad Española de Ornitología (SEO)" and "Productora de Energía Eólica SA". The case concerns an appeal made by the defendant, Productora de Energía Eólica SA, against the decision made by the Tribunal Superior de Justicia de Castilla y Leon (TSJCyL). The appeal was handled in the Supreme Court by judge Maria Isabella Perello Domenech. This case was chosen because it is a good example of what it takes for an NGO to have standing and to go to court and win. It is also a good example because the case involves a company with an ambitious building plan. Because of the scale of the building plans it was likely European environmental policy would be involved.  SEO is an NGO that has existed since 1954 and is active in 38 provinces of Spain. Its main goal is the conservation of biodiversity and the protection of birds. The fact that the NGO has existed for over 50 years and has been active all over the country gives it legal standing in this case. 
Summary of the case

In April 2010 the "Sociedad Española de Ornitología (SEO)" lodged an appeal with the tribunal superior de Justicia de Castílla y león (TSJCyL) against "Productora de Energía Eólica SA". In the appeal the SEO pleaded against the authorization of the development of a wind farm in the community of Riello in the region of Leon. The motivation for the appeal was, according to the SEO, that the "Productora de Energía Eólica SA" had not considered the environmental impact  to the surrounding areas. The SEO argued that there were faults in the Environmental Impact assessment and that the authorization of a wind mill farm would be unjust. The TSJCyL agreed with the SEO and ordered an injunction against the development plans. In turn, the representation of the Productora de Energía Eólica SA filed an appeal with the supreme court. The Supreme Court confirmed the verdict of the TSJCyL and ordered the immediate suspension of the construction of the wind farm in the community of Riello (Tribunal Supremo, 2011).
Relevant Law
Declaración de Impacto Ambiental (DIA) or Environmental Impact Assesment is an important part of this case. The EIA has existed in EU environmental legislation for 25 years. The EIA has become an important factor in the process of sustainable development in Europe. The EIA directive went into force in 1985 and has been amended three times. An important amendement was that in 2003. the amendements of 2003 was seeking to align the provisions on public participation with the Aarhus Convention on public participation in decision-making and access to justice in environmental matters.

Real Decreto 1997/1995, 7-de diciembre forms the legal basis for this case. Directive 79/409/EEC, Council of 2 April on the conservation of wild birds was transposed into Real Decreto 1997/1995 (Tribunal Supremo, 2011). 
‘This Directive as well as its amending acts seek to protect, manage and regulate all bird species naturally living in the wild within the European territory of the Member States, including the eggs of these birds, their nests and their habitats; regulate the exploitation of these species. The Member States must also conserve, maintain or restore the biotopes and habitats of these birds by creating protection zones; maintaining the habitats; restoring destroyed biotopes; creating biotopes.’ Directives establishing a general scheme for the protection of all bird species. The following are prohibite d:o deliberately kill or capture the bird species covered by the Directives. However, the Directives authorise the hunting of certain species on condition that the methods used comply with certain principles (wise use and balanced control, hunting outside the period of migration or reproduction, prohibition of large-scale or non-selective killing or catching methods); to destroy, damage or collect their nests and eggs; to disturb them deliberately; to detain them. Apart from a number of exceptions, in particular for certain species that may be hunted, the following are not permitted either: the sale, transport for sale, detention for sale and offering for sale of live and dead birds or of any part of a bird or any product produced from it.’ 
Real Decreto 1997/1995, 7-de diciembre on measures to contribute towards ensuring biodiversity through the conservation of natural habitats and wild flora and fauna. Article 6 Measures of conservation, point three was especially important for this case, stating that any plan or project must be subject to an appropriate impact assessment of the site (Tribunal Supremo, 2011).
Conclusion
In the legal Standing section of the Spain chapter the criteria for legal standing was stated. Law 27/2006 and law 30/1992 provide the criteria. For NGOs, legal standing is obtained when it has the protection of the environment as its main goal, it has been legally active for a minimum of two years and it has been active in the territory that is affected in the case. The SEO met all three criteria and did not have a problem with legal standing. The first two criteria for legal standing are not a problem for most NGOs, the third criteria, however, makes it difficult for NGOs protecting an environmetal public interest to make a case.  The NGO has been active for 50 years and has been a stable organization making the financial aspect less of a risk. Smaller organizations could see  finances as a barrier. The SEO appealed against the authorization of plans by "Productora de Energía Eólica SA” to build a windmill farm. The appeal was based on the argument that the defendant had not thoroughly handled the EIA. The judge agreed with the claimant and a later appeal by the defendant was denied.  The EIA is in this case the most important piece of law. 
3. U.K.
Judicial Structure

The U.K. is divided into three judicial jurisdictions, Northern Ireland and England and Wales.  This paper will focus on the jurisdiction of England and Wales. The English legal system does not bide by a constitution as known in most other countries. The law is made up of statutes, which are mostly passed by Westminster and case law. Unlike in other legal systems, case law is a binding form of law. Judges must adhere to decisions made by other courts, however, only decisions made by superior courts. Generally, the law is divided into civil and criminal law.  The lowest court in the English system is the Magistrates Court. This court mostly deals with criminal cases, it has some jurisdiction in family law. Above the Magistrates Court is the Crown Court. The Crown Court is mostly the court of first instance for more serious criminal cases. It does however on occasion handle appeals from the Magistrates court. The Queens Bench and the High Court sit above the Crown Court. The Administrative Court is established under the Queens Bench. All appeals from the High Court and Queens Bench are made to the court of appeal which is divided into two sections, criminal and civil. The highest court of appeal is the Supreme Court. (Sheridan, N., 2007)
Administrative procedure

Since 2009, a separate administrative court was initiated under the Queen’s Bench of the High Court. Through the administrative court, appeals can be made against decisions of a public body. Numerous appeal systems exist in the environmental legislation of England and Wales (Judicial Office, 2011).  These appeal systems are also known as regulatory appeals which include matters as:

· Appeals to local Magistrates’ Courts 
· Appeals to the Secretary of State (but formally delegated to the Planning Inspectorate) mainly IPPC consents, waste management licences, water discharge consents, and contaminated land notices for ‘special sites’ as designated by the Environment Agency. Appeals to the Secretary of State, which are handled by the Planning Inspectorate but with the final decision resting with the Secretary of State. 

· Appeals to the Secretary of State, before a specific procedure has been identified.

· Appeals to the High Court on merit grounds – various provisions
· Miscellaneous appeals to a variety of other courts – including, e.g., appeals to the County Court in respect of charging notices served under the contaminated land regime (Sheridan, N., 2007). 
Regulatory appeals can mostly only be used by the person or organization directly affected by the decision. This route can not be used by the general public (Sheridan, N., 2007).
Judicial Review.

The details of the judicial review procedure can be found in the Civil Procedure Rules (CPR) part 54.  In general, judicial review is the procedure a member of the general public uses to challenge a decision, action or omission by a public authority. Judicial review is used when seeking:

· A mandatory order.

· A prohibiting order.

· A quashing order.

· A declaration.

The challenger must make the appeal within three months of the decision, action or omission being made. The first step is to start the ‘pre-action protocol’; this protocol was set into place to avoid unnecessary litigation. Before making a claim, the applicant should send a letter to the defendant or public authority that has allegedly made the faulty decision or action or has omitted to act. The letter should contain the facts of the claim and the date and details of the decision. Any other details should be made clear in the letter. The defendant should respond to the letter within fourteen days (Judiciary England and Wales, n.d.).
The next step is to apply for access to the judicial review procedure. A claim form including the bases of the claim and all the facts of the case is filled out and reviewed. At this stage, the case is reviewed superficially and a decision is made whether of not the case has enough legal and factual merit to proceed (Ministry of Justice, 1981).
Legal standing

CPR part 54 does not give a definition for the ‘public’ nor does it give a clear definition of a system for NGOs. To have legal standing according to CPR 54, one must have sufficient interest in the case. However, CPR 54 also states that the court has the power to hear any person. The court also has the sole power of deciding whether someone has sufficient interest or not. The courts are quite lenient with the term sufficient interest; therefore, a person does not necessarily need to be directly affected by the decision, action or omission. To obtain legal standing, there must not be a more appropriate challenger (Ministry of Justice, 1981).
There are no clear standards to which a NGO must be held in order to have legal standing. However, according to case law an organization must be at least well established and have a legitimate interest in the cause to be able to participate (Judiciary England and Wales, n.d.).
Costs

In the first stage of applying for permission to apply for judicial review a fee of £50.00 is to be paid. If permission is granted to proceed with the claim, an additional £180.00 is to be paid. 
According to part 44 of the CPR, the court has the power to determine:

· Whether costs are payable by one party to another;
· The amount of those costs; and
· When they are to be paid.
· If the court decides to make an order about costs –
· The general rule is that the unsuccessful party will be ordered to pay the costs of the successful party; but
· The court may make a different order. (Sheridan, N.,2007)
In most cases, the losing party pay’s the fees/costs of the winning party. Only in special circumstances such as a clear public interest will the court make exceptions. 

The legal aid system no longer exists in its place the community legal service (CLS) has been established. The CLS provides people with legal advice, funding, and civil legal aid. Applicants can also appeal to the court for funding. However, this only applies to individuals and not to for example NGOs. A certain income is also required to apply for funding. (Ministry of Justice, 1981)  
Chapter Summary

The legal system of the UK is a very complex one. This project focuses on the jurisdiction of England and Wales; the Northern Ireland and Scottish jurisdictions were unexamined.  Until recently, a specialized administrative court did not exist in the English system. In 2009, the administrative court under the Queen’s Bench was initiated.  The administrative court handles judicial review cases. The citizens of the UK can contest an act, omission or decision made by a public authority by applying for judicial review. The rules for judicial review are found in CPR 54. The CPR does not state the criteria needed to be met by NGOs or the public to have legal sanding. It only states that the applicant needs to have sufficient interest in the case. Judges can decide what sufficient interest means, case law is usually referred to as a reference. The lack of specific terms for legal standing can work to the advantage of the claimant because it gives the judge the opportunity to be lenient. However, it can also be rather unclear for an applicant whether or not he will have legal standing. In addition, if there exists a similar case where the claimant was allowed standing, the judge must do the same. In the UK the general rule is that the unsuccessful party pays the fees. This could be a barrier for the public, considering the financial risk, especially for an individual.
Case Study
Introduction

Claimant, Buglife - The Invertebrate Conservation Trust, applied for judicial review on a decision for a planning permission outline granted by Medway Council. The case was handled by judge Anthony Thornton in the London High Court of Justice. First and second party to the hearing were: first Interested Party: National Grid Property Holdings Limited and second Interested Party: Natural England.
This case is interesting for the report for several reasons:

· The circumstances of applying for judicial review are discussed.
· Topics such as access to information and public participation are touched upon through arguments by the defendant.
· The case reviews the adequate process of an EIA. 

· In the judgment the judge reviews what requirements need to be upheld in order to obtain a planning permission that is in line with the European guidelines for sustainable development.

Summary of the case

The claimant in this case is the NGO Buglife. Buglife – The Invertebrate Conservation Trust is an organization that seeks the protection and preservation of natural invertebrate fauna and their conservation in the wild.  In this case, the claimant seeks the annulment of a planning permission outline, which was granted by the defendant the Medway Council. The planning permission was granted to the first interested party the National Grid Property Holdings Limited (NGPH) to build a business park on the Isle of Grain. According to Buglife the Isle of Grain is one of the rare undeveloped areas in England where a number of endangered species resides. Because the area has been left mostly undeveloped, the environment has flourished. According to Buglife the development of a business park will seriously impact the area and the species that are found there. By law, the NGPH is required to provide the Medway council with an ‘Environmental Statement’ (ES) after undertaking an Environmental Impact Statement determining the details of the habitat found on sight. However, a completed EIA was not provided before the ES was made. Therefore, the ES could not be a reliable source of information on the actual state of the invertebrate and habitat on the Isle of Grain. This judicial review case focuses on whether or not the Medway Council adequately followed the EIA regulations. Buglife makes four main arguments to support its application for judicial review. The ES wa inadequate, Medway Council wrongfully allowed for the postponement of essential environmental information to a later stage in the planning, Buglife was not provided with sufficient information on the status of the ES and Medway Council did not follow the EIA procedure. Medway Council argued that Buglife did not file the complaint promptly and was therefore too late. For this reason the request for judicial review should be dismissed. 
The judge ruled as follows,  the application for judicial review  by Buglife was in fact made as promptly as possible given the fact that Buglife was not provided with all the information in due time. Also the process of applying for planning permission was sped up in light of a deadline for the first party to receive a building grant.  As for the ES and the EIA the judge ruled that the planning permission is to be subject to a multi-stage EIA process. Seeing as the ES was only part of the first stage of the process, Buglifes’ grounds for quashing the planning permission were not relevant.  (Pitchford, J., 2008)
Relevant law

EIA and ES
The EIA and ES are part of the Town and Country planning regulations. These regulations came into place after the EU passed the directive 85/337/EC. The Assessment of the Effect of Certain Public and Private Projects on the Environment.  The directive has the objective of increasing the public involvement in the planning process in general and in environmental matters. The EIA and ES are the direct effect of the implementation of the directive into national law. (Pitchford, J., 2008)
Directive 85/337/EEC applies to the Environmental Impact Assessment.
‘Environmental assessment is a procedure that ensures that the environmental implications of decisions are taken into account before the decisions are made. Environmental assessment can be undertaken for individual projects, such as a dam, motorway, airport or factory, on the basis of Directive 85/337/EEC, as amended (known as 'Environmental Impact Assessment' – EIA Directive) or for public plans or programmes on the basis of Directive 2001/42/EC (known as 'Strategic Environmental Assessment' – SEA Directive). The common principle of both Directives is to ensure that plans, programmes and projects likely to have significant effects on the environment are made subject to an environmental assessment, prior to their approval or authorisation. Consultation with the public is a key feature of environmental assessment procedures. 

The Directives on Environmental Assessment aim to provide a high level of protection of the environment and to contribute to the integration of environmental considerations into the preparation of projects, plans and programmes with a view to reduce their environmental impact. They ensure public participation in decision-making and thereby strengthen the quality of decisions. The projects and programmes co-financed by the EU (Cohesion, Agricultural and Fisheries Policies) have to comply with the EIA and SEA Directives to receive approval for financial assistance. Hence the Directives on Environmental Assessment are crucial tools for sustainable development.’ (European Union, 2011).
Conclusion
In this case, the claimant Buglife, sought after judicial review of a planning permission granted by Medway council to develop a business park on the Isle of Grain. The Isle of Grain is a rare wildlife area, which according to Buglife has incredible ecological importance. The criteria for legal standing in judicial review cases is ‘sufficient interest’ In this case the claimant has the preservation of wildlife, flora and fauna as its main objective and has been active in the area. So legal standing was not an issue. The judge ordered the national grid to complete a full EIA before builing could start to find out exactly how important the Isle of Grain is. However, the judge did not  allow Buglife to judicially review the planning permission. The crucial part of this case is the EIA, the judge reviews this piece of EU legislation and even though the ruling is not in favor of the claimant, the judge decides the defendant must thoroughly assess the environmental impact. 
4. Belgium

Judicial Structure
The court system was very much influenced by the French system, it is based in the system of the civil law tradition. Belgium is divided into five judicial areas all with their own autonomous powers. The five areas are Antwerp, Ghent, Brussel, Mons and Liege. These jurisdictions are divided in 27 district, each district has a court of first instance. The  courts in these areas are divided into four divisions:
· Civil (‘Tribunal des Juges de Paix’)

· Criminal (‘Tribunal de Police’)

· Court of first instance (‘Tribunal de Première Instance’)
· Supreme court (‘Cour de Cassation’)

The court structure is as follows:
        Court of Cassation

Appeal courts

Employment courts of appeal

Assize courts

First instance courts
Employment courts


    Commercial courts

                           Cantonal courts                   Police courts

Other courts include the Labor court (‘Cour de Travail’) and the court of appeals (‘ Cour d’Appel’) . The highest court dealing with administrative matters is the Coucil of the State (‘Conseil d’Etat’). (Pallemaerts, M, 2007). For the most part, environmental issues were transferred to the three regions within the federal state following on the state reform of 1993. Nevertheless, the federal government still exercises major authority in the area of the environment. All this means that the application of the Convention in Belgium is of a mixed nature. The institutions involved are responsible for implementing the Convention within their own areas of authority.

Administrative procedure
Each region in Belgium has its own administrative review procedures to deal with certain matter such as permitting procedure and access to information. These procedures however, are not accessible to the general public when it comes to environmental matters. Administrative matters in Belgium are almost in all cases dealt with by the council of the state. 
‘Section 160 of the Constitution of the federal State of Belgium provides that there is one Council of State for all of Belgium, the composition, competence and functioning of which are regulated by law. The organization and functioning of the Council of State are provided for by the organic laws on the Council of State, coordinated by the Royal Decree of 12 January 1973.’

Judicial Procedure

The public has two procedures it can use to gain access to the courts in administrative matters. The civil courts can be used and the Council of the State. The civil courts are mainly used when appealing for the protection of subjective rights whereas the council of state only sees cases where the legality of an act or omission by a public authority is in question. 

Civil courts

The court of first instance deals with the following matters:

· Summary proceedings, in case of urgency the case is heard by the president of the court.

· Special action to seek an injunction.
· Prevention of decisions, acts or omissions made that will negatively impact the environment.

· Compensation for damages that have already occurred as a result of an act, decision or omission by a public authority. (Pallemaerts, M, 2007).
Council of the State.

The Council of State hears any case dealing with an unlawful decision, act or omission made by a lower administrative jurisdiction. The merit of a case cannot be reconsidered by the Council of the State.

Legal Standing

Civil Courts

The law that applies to legal standing in a civil court is the Code Judiciaire or the Civil Code. This piece of legislation applies to summary proceedings and normal civil actions. Another law that applies to cases heard before the civil court is the law of 12 January 1993 concerning the right to action in matters concerning the protection of the environment. This law however, only applies to cases that call for special action or an injunction. In the first edition of the civil code, art. 17 and 18 state the matter of legal standing. The applicant must have sufficient interest for their case to be admissible in court. The law states that sufficient interest is actual and direct interest and not conjectural interest. If an applicant is directly affected by the decision or omission, their case is usually directly admissible. Under this law, an NGO would have more difficulty obtaining legal standing in court. (Belgian Federal Government,1993). The Civil code focuses more on the personal interest and not so much on the interest of the collective. An NGO would therefore have to prove the act, decision or omission directly affects it. In the ‘Eikendeal case’, the Supreme Court ruled that the applicant must have a direct and personal interest and a general interest could not be admissible. This case law made it practically impossible for an environmental organization, or any other organization for that matter, to make an appeal. (Smedt, P., n.d.).  The law of 12 January 1993 concerning the right to action in environmental matters makes it possible for NGOs to access justice. Art. 2 states the following requirements for an NGO to appear before the court of first instance:
· The association should be non-profit.

· The association must have the protection of the environment as main objective.

· The association must describe the extent of the territory of its activity in its statutes. 

· The association should have been a legal entity for at least three years the day it lodges an appeal. 

· The association needs to provide proof of actual activity in the form of reports or other documents. The activity must be relevant to the collective environmental interest it is trying to protect. 

To be admissible the Ngo must also prove a serious threat to the environment or a violation of the environmental laws has occurred. (Belgian Federal Government,1993).
Council of State

The law of the Council of State of January 12 1973 applies to all actions. Standing before the Council of the State means the applicant has sufficient interest. Again, interest means the applicant is directly and personally affected by the act, decision or omission.  Associations are allowed standing if the appeal is relevant to there core objective. 
Costs

The costs will depend on the type of case, length, complexity and court. There is no law in Belgium making legal representation compulsory. However, most individuals will need legal representation. Legal representation will count for the highest costs.  Court fees range from 50 to 300 Euros, there is no losers pay rule so the financial risk is minimal. 
Legal aid is provided for applicants with a minimal income. Legal aid requirements are set out in the Civil Code, an application for legal aid is made by the Legal Aid Bureau. (Pallemaerts, M, 2007).
Chapter Summary
Belgium is divided into five judicial areas all with their own autonomous powers. The five areas are Antwerp, Ghent, Brussel, Mons and Liege. These jurisdictions are divided into 27 district, each district has a court of first instance. The  courts in these areas are divided into four divisions: Civil (‘Tribunal des Juges de Paix’), Criminal (‘Tribunal de Police’), Court of first instance (‘Tribunal de Première Instance’), Supreme court (‘Cour de Cassation’) The Council of State and the civil courts carry out the Belgian administrative procedure. Regional courts also see administrative cases. The Council of State is, however, the highest court. The Belgian law of 12 January 1993 concerning the right to action in environmental matters was specifically created to make it possible for NGOs to take part in the administrative procedure; however, these terms only apply to appeals before the court of first instance. For NGOs there are specific criteria stating the terms for legal standing. The NGO must be active for a minimum of three years, have proof of actual activity and must have the protection of the environment as its main activity. For a citizen to make an appeal it must be personally and directly affected by the act, omission or decision made by the public authority.  There is no rule that obliges the losing party to pay so this eliminates some financial risk. There are, however, court fees and lawyer fees to be paid. 

Case Study
Introduction

The case of Bond Beter Leefmilieu and Gents Milieufront vs. Vlaams Gewest involves the plans for the development of the area surrounding the Gent train station. The claimants accuse the defendant of not complying with the requirements to protect and preserve the environment. A ruling in the case was made by the council of state on December 20th of the previous year. Interested Parties include: INFRABEL, Transport company DE LIJN, NMBS HOLDING,EUROSTATION and The city of Gent. This case fits the search criteria.
Summary

The claimant seeks the annulment of the spatial plans for the area surrounding the Gent Sint-Pieters train station. The Flemish government made the plans for the Station and the surrounding area. The claimant also seeks the annulment of building permits granted by the Flemish government to INFRABEL for the construction of a station park with a tram and bus station, a tunnel, and parking facilities. The claimant also seeks the annulment of a building permit granted to the traffic administration of east Flanders to build a road connecting to the R4 Ring. The claimant argues that the European and Flemish limits for certain toxic particulate matter are being crossed. Bond Beter Leefmilieu (BBL) is an independent organization in Flanders. (BBL, n.d.).  There main objective is the protection and conservation of clean air, water and nature. Gents Mileufront (GMF) is an environmental ngo active in the Gent region of Belgium. There main objective is the transition to a sustainable society.(GMF, n.d.)  The Claimants provide the following reasons to annul the permits:
· Violation of the legal standards of particulates and nitrogen oxides.
· The decision is based on a legally insufficient environmental impact report MER. 
The council of State rejects the appeal made by the BBL and GMF stating that the European and Flemish limits of particulate matter are not binding in order to grant planning permission. If the limits surpass the legal standards, an alternative plan must be submitted to eventually meet the limits. (Raad van State, 2010).
Relevant Law
The following laws are mentioned in the case:

· Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and management  The general aim of this Directive is to define the basic principles of a common strategy to: define and establish objectives for ambient air quality in the Community designed to avoid, prevent or reduce harmful effects on human health and the environment as a whole, assess the ambient air quality in Member States on the basis of common methods and criteria, obtain adequate information on ambient air quality and ensure that it is made available to the public, inter alia by means of alert thresholds, maintain ambient air quality where it is good and approve it in other cases. European Commission, 2008)
· Directive 1999/30/EC of 22 April 1999 relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter and lead in ambient air

· Directive 2008/50/EC on Ambient air quality, is a revision of directive 96/62/EC of 27 September 1996.
· VLAREMII : the Flemish policy concerning environmental permits. The policy was created to prevent pollution by businesses. 
· DABM is the Decree general provisions in environmental matters. DABM are the guidelines for environmental policy, the cornerstones of the DABM are the environmental reports, plans and programs.  The guidelines ensure the protection and preservation of the environment by the Flemish government.(Departement Leefmilieu, Natuur en Energie, 1995).
The claim that the legal standards of particulates and nitrogen oxides are violated is substantiated by Directives  96/62/EC and 1999/30/EC. These directives are incorporated into VLAREMII. However, the defendant argues that Directive 2008/50 /EC have replaced both directives on ambient air quality.
Point three of Directive 2008/50/EC on Ambient air quality:

(3) Council Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and management (5), Council Directive 1999/30/EC of 22 April 1999 relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter and lead in ambient air (6), Directive 2000/69/EC of the European Parliament and of the Council of 16 November 2000 relating to limit values for benzene and carbon monoxide in ambient air (7), Directive

2002/3/EC of the European Parliament and of the Council of 12 February 2002 relating to ozone in ambient air (8) and Council Decision 97/101/EC of 27 January 1997 establishing a reciprocal exchange of information and data from networks and individual stations measuring ambient air pollution within the Member States (9) need to be substantially revised in order to incorporate the latest health and scientific developments and the experience of the Member States. In the interests of clarity, simplification and administrative efficiency it is therefore appropriate that those five acts be replaced by a single Directive and, where appropriate, by implementing measures. (European Commission, 2008).
Conclusion
Interesting about this case is the fact that the European and Flemish laws on ambient air quality and the particular matter limits are crossed by the defendant. However, the Council of state rules that these laws are not binding in matters of spatial planning. If the limits are surpassed, the company/person responsible for the building plans must develop a plan of action to eventually stay within the limits. The plan of action developed by the city Gent was approved even though it does not fully eliminate the possibility of air pollution. The loophole in the European and Flemish legislation makes it very difficult for a planning permission to be annulled if it does indeed surpass limits. 
5. Conclusion

The EU has 27 member states each with their own legal system. In this report three was of the 27 member states, Spain, U.K. (the focus being on England and Wales) and Belgium were researched. 
The foundation of the EU is law, this is represented through the policies that are made in the form of legislation. The basis of the EU is the understanding that the member states respect EU law and enforce it. The implementation of legislation depends on the effectiveness of the application by member states. The enforcement of EU policy depends on the access the public has to the justice system and the extent to which judges review the policies. Spain, Belgium and the U.K. (specifically England and Wales) are the member states researched in this report.  By examining their national judicial structures, the circumstances surrounding public access to the courts in environmental matters and reviewing a case study in each country, an answer can be given to the main research question:
Is there a difference in the public access to justice between member states?

All three countries have ratified the Aarhus convention and put it into force. Spain has done so by passing a specific law on the matter, in Belgium the three pillars of the convention lie within the authority of multiple institutions and levels of power as goes for the UK. Differences exist in the circumstances surrounding the public access to justice. The legal standing requirements for the NGOs in Belgium and Spain are very similar; the U.K. has the biggest differences. The U.K. has not dictated the circumstances for legal standing, which makes it unclear for the public whether or not a successful application for judicial review can be made. Especially in environmental matters, what defines a ‘sufficient interest’ is unclear. Judges rely on case law to make their decisions. Differences in the circumstances surrounding public access to the courts can be explained by the different judicial systems that are used. For example, the U.K. knows the judicial review system where as Belgium uses the Council of State and civil courts to handle administrative and judicial procedures. In theory, the differences in the systems and in legal standing should not make it easier to gain access to the courts in one of the examined countries or the other. The main differences are found in the costs of going to court. In both Spain and the U.K. the loser pays system still applies, which makes it a large risk for individuals to make a complaint in an environmental matter. Belgium does not use this system; however, lawyer fees still amount for large costs. The financial barriers in all three countries mean that many applicants may back off, if unwilling to take the financial risk. Lawyer fees account for the highest costs in all three countries. Environmental law is a special branch of law and a lawyer with knowledge of national and European law is needed.  In all three countries, examined NGOs would probably not have a problem with legal standing, an individual; however, seeking justice for a collective interest would face barriers. 
The differences that have been explained in this report are small and should not be a reason for there to be a difference in the implementation and enforcement of Environmental legislation. The differences in the fundamental structures of the national judicial systems do not allow for more or less access to justice in one country. The implementation of the Aarhus convention has allowed for access to justice by the public even though via different routes. 
A case study was carried out for each country in order to answer the sub question: to what extent do judges review EU environmental policy? Public access to justice includes the correct enforcement of environmental policy by judges. All three cases involve a NGO appealing against a decision made by a public authority. In the cases the claimant(s) appeal against planning permits. Though the details of the cases are different, it the general lines are similar. It is therefore interesting to review the EU environmental law used by the judges. In all three cases the EIA is referred to. The EIA exists for 25 years and has been amended several times, including in 2003 to include the Aarhus provisions. With environmental policy that has existed for so long it is most likely that all judges would have knowledge of it. EU environmental law is a top priority and legislation has grown rapidly in the past 30 years. The enforcement of these laws depends on the knowledge judges have of them. A forum has been initiated by the EU for judges to discuss the interpretation and implementation of environmental law. However, the participation is not mandatory. The interpretation of EU environmental law may differ between judges in member states. In all three cases, judges reviewed EU policy. The extent to which judges review EU policy in each country cannot be measured from just one case study. 
References
BBL, (n.d.). Bons Beter Leefmilieu. Retrieved April 3, 2011, from the BBL Web site: http://www.bondbeterleefmilieu.be/
Belgian Federal Government, (n.d.). Civil Code 1. Retrieved Febuary 25, 2011 from,  the Web site: http://www.ejustice.just.fgov.be/wet/wet.htm
Belgian Federal Government, (January 1993). Wet betreffende een vorderingsrecht inzake bescherming van het leefmilieu. Retrieved February 25, 2011, from the Web site:

http://suisse.juridat.be/cgi_loi/loi_N.pl?cn=1993011236
Departement Leefmilieu, Natuur en Energie, (April, 1995). DABM. Retrieved March 14, 2011, from the Web site: http://www.lne.be/themas/beleid/beleidsplanning/beleidsplanning-pdfs-en-subpaginas/decreet-algemene-bepalingen-inzake-milieuzorg
Departement Leefmilieu, Natuur en Energie, (June, 1985) VLAREMII. Retrieved March 13, 2011, from the Web site: http://www.lne.be/themas/hinder-en-risicos/geurhinder/regelgeving-geurhinder/vlarem
European Commission, (2011). The Aarhus Convention. Retrieved July, 2011, from the Europa web site:
http://ec.europa.eu/environment/aarhus/index.htm 

European Commission, (2008). Directive on Ambient Air Quality. Retrieved April 2, 2011, from the Europa Web site: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:152:0001:0044:EN:PDF
European Union, (2011). Environmental Policy. Retrieved July, 2011, from the Europa web site: http://europa.eu/pol/env/index_en.htm
European Union, (2011). Environmental Legislation. Retrieved July, 2011. from the Europa web site:

http://europa.eu/pol/env/index_en.htm 

GMF, (n.d.). Gents Milieu Front. Retrieved April 3, 2011, from the GMF Web site:

http://www.gentsmilieufront.be/index.php
Help with law exams, (n.d.). U.K. Court Structure. Retrieved April 5, 2011, from the Web site: http://www.helpwithlawexams.co.uk/courtstructure.html
Judicial Office, (2011). U.K. Judiciary. Retrived January 17 2011 from the Web site:
 
http://www.judiciary.gov.uk/about-the-judiciary/introduction-to-justice-system
Judiciary England and Wales. (n.d.). U.K. Judicial Review. Retrieved January 17,  2011, from the Web site: http://www.judiciary.gov.uk/you-and-the-judiciary/judicial-review
La Nación Española, (1998). Ley 29 1998. Retrieved December 17, 2011, from the Web site:

http://noticias.juridicas.com/base_datos/Admin/l29-1998.html
La Nación Española, (1992). Ley 30 1992. Retrieved December 17,  2011, from the Web site:


http://noticias.juridicas.com/base_datos/Admin/l30-1992.html
La Nación Española, (2006). Ley 27/2006. Retrieved December 22, 2011, from the Web site
http://noticias.juridicas.com/base_datos/Admin/l27-2006.html
Ministry of Justice, (1981), CPR part 54. retrieved January 17, 2011, from the justice Web site:


http://www.justice.gov.uk/guidance/courts-and-tribunals/courts/procedure rules/civil/contents/parts/part54.htm
Pallemaerts, M, (2007). Measures on access to justice in environmental matters (Article 9(3)). Retrieved November 15, 2010, from the Milieu Web site: http://www.milieu.be/pubs_and_report_2.html
Pitchford, J., (December, 2008). Case No: CO/7844/2008. Retrieved from the Jurisprudence database Web site: http://www.bailii.org/ew/cases/EWHC/Admin/2011/746.html
Pueblo Español El, (1978 ). Cosntitucion de Espana. Retrieved January 17, 2011 from the Web site: 


http://noticias.juridicas.com/base_datos/Admin/constitucion.html
Raad van State, (n.d.). Law applied in the Council of State. Retrieved March 15, 2011, from the Council of State Web site: http://www.raadvst-consetat.be/?page=about_law&lang=nl
Raad van State, (December, 2010). No. 209.869. Retrieved  on April 2, 2011, from the Raad van State Web site:http://www.raadvst-consetat.be/index.asp?page=caselaw_adv&lang=nl&booleanConditions=&qu=luchtkwaliteit&method=exact&index=arr&s_lang=nl&choixdate=L&jour_start=&mois_start=&annee_start=&jour_end=&mois_end=&annee_end=&num_arr_start=&num_arr_stop=&num_rol=&part=&dictum
Sheridan, N., (2007). Measures on access to justice in environmental matters (Article 9(3)).



Retrieved November 15,  2010, from the Milieu Web site: http://www.milieu.be/pubs_and_report_2.html
Smedt, P., (n.d.). Legal Tools to Encourage Citizen Participation in Environmental Enforcement in the Flemish Region. Retrieved from the Web site: http://inece.org/conference/9/papers/Smedt_Flanders_final.pdf
The Aarhus Convention, (June, 1998). Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters. Retrieved December, 2010, from the UNECE web stie:  http://live.unece.org/env/pp/introduction.html
Tribunal Supremo, (May, 2011). Case No. 3623/2010. Retrieved April 4, 2011, from the Supreme
Court jurisprudence database: http://www.poderjudicial.es/search/indexAN.jsp

 HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l27-2006.t3.htmlley 27/2006" 
http://noticias.juridicas.com/base_datos/Admin/l27-2006.t3.htmlley 27/2006
UNECE, (n.d). The Aarhus Convention. Retrieved July, 2011 from the UNECE website:

http://live.unece.org/env/pp/introduction.html 

Vera Pozo, E., (2007). Measures on access to justice in environmental matters (Article 9(3)).

Retrieved November 15, 2010, from the Milieu Web site: http://www.milieu.be/pubs_and_report_2.html
Help with law exams, (n.d.). U.K. Court Structure. Retrieved April 5, 2011, from the Web site: http://www.helpwithlawexams.co.uk/courtstructure.html
The Hague University of Applied Sciences

- 4 –


