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1. Introduction

     1.1
 Foreword

Human slavery is a phenomenon often associated with the past. One picture that most commonly comes to mind when one thinks of slavery are the times when millions of Africans were sold and transported to the American continent as slaves. Fortunately, we seem to have left these times far behind us. Human slavery was officially prohibited in 1859 in the Netherlands and in 1863 in the United States. Now, a system of International Law is established that prescribes an international minimal standard of working conditions and organizations such as the United Nations and the European Union see to it that these standards are adopted and implemented. Unfortunately, globalization also presents some serious negative consequences for today’s society. The significant gap between rich and poor countries combined with intensified communication and increased mobility of people creates a situation in which modern forms of slavery increasingly develop. Regrettably, slavery - or human trafficking - is still a very relevant problem today. 

Human trafficking involves the trading, exploiting and mistreating of people by forcing them into some kind of labour. It presents a violation of fundamental human rights and it is a severe form of criminality which often is organized, border-crossing and highly profitable. Worldwide, people are being forced to work under degrading conditions, in the sex industry or in numerous other sectors such as agriculture, the textile industry or domestic work. Poor living conditions in the country of origin combined with the idea that Western-European countries are a promised land with nothing but opportunities draw people into the hands of illegal recruiters and make Western-Europe a fruitful platform for human trafficking. 

The Netherlands is no exception in this matter. Human trafficking in the Netherlands has gradually attracted the attention of (non)governmental actors and the media. It is not uncommon to read in Dutch newspapers that traffickers have been arrested during international border inspections, that asylum seekers disappeared from shelters and probably fell victim to trafficking or that prostitutes are forced to work in unbearable conditions. As a majority of victims do not report themselves, the numbers available only represent a tip of the iceberg. In the past, the focus was on forced prostitution, which today still represents the largest form of human trafficking in the Netherlands. More recently, other not sex-related forms of human trafficking gain importance, such as forced labour under inhumane conditions in the hotel and catering industry, construction work, au pair work or market gardening. 

The Dutch “B9-regeling” is a regulation designed to support victims of human trafficking as well as prosecuting their traffickers. Upon the slightest suspicion that someone may be a victim of human trafficking, this illegal alien is then offered a reflection period of 3 months to consider in peace whether they want to cooperate in the criminal investigation and prosecution of the suspect. Should they agree to cooperate with the Police and the Public Prosecutor, they are issued a temporary residence permit which allows them to stay in the Netherlands during the criminal investigation. 

It seems practical to combine the support of victims with the prosecution of the people that exploited them; victims generally are the most important people in the investigation as they personally experienced the illegal activities carried out by the suspect. However, this regulation raises some questions about the support of the victims. Putting a focus on the criminal investigation and prosecution of the suspect, does the B9 regulation act in the best interests of the victim? Does it offer sufficient support and protection to victims of human trafficking, also when looking at the implementation of the regulation: does it work in practice? Is the B9 regulation a proper implementation of International Law?
1.2
Central Question

The central question is:

Does the B9 regulation adequately support and protect victims of human trafficking in the Netherlands?

In order to answer this question, I will first define the concept of human trafficking and describe the general situation in the Netherlands, with special attention to the victims. Then, I will describe the B9-regulation and investigate the developments of the last years. Finally, by looking at the implementation and the content of the B9 regulation and the existing International Law regarding human trafficking victims, I will explore whether the B9 regulation adequately supports and protects victims of human trafficking in the Netherlands.

1.3
Sub-questions

· How can human trafficking be defined and what forms does it take?

· What are the characteristics of victims and why do they need to be supported?

· What is the B9 regulation: what are its contents and how does it work?
· Is the B9 regulation being implemented properly?
· Is the B9-regulation a proper implementation of International Law regarding the support and protection of human trafficking victims?

· Does the content of the B9 regulation create adequate protection and support for human trafficking victims?
1.4
Research Methods

In my literature research, I have consulted primary literature sources (such as government/NGO/interests group reports, action plans, official letters and statements; international treaties and law articles) and secondary literature sources (such as journals, books and articles). I have sought to apply existing theory regarding human trafficking on empirical data regarding victims and the B9 regulation; thus connecting practice to theory. The theory derived from important treaties and protocols regarding human trafficking established by the United Nations (UN), the European Union (EU) and the Council of Europe (COE) as well as important chapters from the Dutch Alien Act, form a broad and solid basis for my research. This basis is complemented with annual reports and studies from key organizations in the field of human trafficking, such as the Bureau National Reporter Human Trafficking (BNRM) and the Advisory Committee for Immigration Affairs (ACVZ): two independent expert organizations that report directly to the Government. From these sources I derived important theory about human trafficking, the B9 regulation and the position of victims. From annual reports, information from key authorities involved in human trafficking cases such as the Coordination Centre for Human Trafficking (CoMensHa), the Immigration and Naturalization Service (IND) and several studies conducted by experts; I was able to collect a wide variety of reliable data: characteristics of human trafficking, its victims and the functioning of the B9 regulation. By applying this data to the theory I was able to draw some conclusions and satisfactorily answer the central question.   
1.5
Preview

In chapter 2, the concept of human trafficking is explored by a definition, a description of the different characteristics and forms of human trafficking and a picture of the victims. Chapter 3 describes the most important aspects of the B9 regulation and the procedure for continued residence. It concludes with recent amendments made to the B9 regulation. Chapter 4 is concerned with the position of victims: a description of the overall implementation of the regulation is given, followed by a comparison with International Law  and, finally, comments are given on the regulation itself regarding the position of human trafficking victims. In Chapter 5, a connection between the previous chapters is made which leads to the conclusion and the answer to the central question and sub-questions.
2
Human Trafficking in the Netherlands
2.1
What is Human Trafficking?
2.1.1
Definition

Human trafficking is a rather broad concept: it can take many forms and it is easily confused with aspects that are related but not inherent to it. Accordingly, it has not been defined in a single or unambiguous way for a long time. The question as to what should be defined as human trafficking and what not has been the subject of much discussion and debate (BNRM, 2002, p.1). According to Laczko (2002, p.1) and Pearson (2000, p.20), trafficking was associated with a form of illegal migration and a type of human smuggling or prostitution, especially before the mid-1990’s. In 2000, however, a clear definition was established with the signing of the United Nations Protocol regarding human trafficking. Also known as the Palermo Protocol, this document contains the most widely accepted definition of human trafficking (see appendix 4 for the complete protocol). As pointed out by ACVZ, it has formed the basis for later EU legislation (2009, p.16) as well as that of the COE and the Dutch Penal Code. In the Palermo Protocol, human trafficking is defined as: 

 (...) the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs; 
The consent of a victim of trafficking in persons to the intended exploitation shall be irrelevant where any of the means set forth above have been used;
The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered “trafficking in persons” even if this does not involve any of the means set forth in subparagraph a of this article;

“Child” shall mean any person under eighteen years of age (UN, 2000, p.2). 

Central aspects of human trafficking are exploitation, deception, force and violation of the integrity and personal freedom of a person (STV, 2007, p. 7 & BNRM, 2002, p.1).
2.1.2
Beyond Forced Prostitution
Trafficking has often been thought to denote solely the forced prostitution of women. It is true that most trafficked persons in prostitution are women, but the term human trafficking is more correct. Although less common, men and children are forced into prostitution as well. Furthermore, many other forms of trafficking exist which are not sexual but social-economical and of which most victims are male, such as exploitation in construction work, the textile industry, the hotel and catering industry and market gardening. The forced removal of organs is another form of human trafficking, although Dettmeijer-Vermeulen et al. conclude that this does not (yet) seem to occur in the Netherlands (2007, pp.246). This shift towards a more general definition of trafficking can be seen in the developments in the Netherlands. Formerly, article 250a of the Dutch Penal Code used to attach a penalty to trafficking in women. This article was changed to adopt a gender-neutral and more inclusive definition of human trafficking and came into force in 2005 as article 273a (later re-titled article 273f). Article 273f mainly adopted the formulations of the Palermo Protocol, it is slightly broader and more detailed (see appendix 1). 
2.1.3
Smuggling

Although human trafficking is predominantly an international phenomenon which involves border-crossing activities, it also occurs within Dutch borders (BNRM, 2002, p.2). An example of this is the so called Dutch ‘lover boy’ problem: boys who gradually force vulnerable girls into prostitution.  Accordingly, trafficking and smuggling are two different things. In its Protocol Against the Smuggling of Migrants by Land, Sea and Air, the UN define smuggling as: “[T]he procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of which the person is not a national or a permanent resident” (UN, 2000, p.2). The Dutch Penal Code also distinguishes human trafficking (article 273f) from human smuggling (article 197a). ses 













































































Human smuggling involves the help – usually paid for – with illegal entrance, the passing through and stay in a country. Opposed to human trafficking, human smuggling is always border-crossing and not primarily aimed at exploitation (ACVZ, 2009, pp.16-17). Whereas human trafficking violates the personal integrity of the trafficked person (ACVZ, 2009, p.16), human smuggling violates the territorial integrity of a state (BNRM, 2002, p.4). However, the conditions under which people are being smuggled can be so degrading and inhumane that the smuggled person can sometimes be seen as a victim as well. Persons can be smuggled voluntarily or against their will (for example, through kidnapping). Although trafficking and smuggling are two distinct concepts, in practice they often occur together or overlap, for example, in those cases where smuggled persons have to pay excessive amounts of money to the smuggler and thus see no other option but to engage in forced labour and hand over the profits to the smuggler. In this case, a smuggled person is gradually forced into a situation of dependence and exploitation (BNRM, 2002, p.4). 
2.2
Characteristics of Human Trafficking
2.2.1
Introduction

As explained in the first report of BNRM (2002, pp.87- 103), in practice, human trafficking usually occurs in three phases: recruitment, transportation and exploitation. These phases are linked together and cannot be seen separately, although they do not necessarily all occur together or in a steady order. The person that recruits, transports and exploits does not have to be one and the same person: they can be different persons that are not aware of each other’s actions. However, BNRM points out that the entire process from recruitment to exploitation is increasingly set up by organized criminal networks, thus increasing efficiency and control and minimizing the risks (2002, p. 89).
2.2.2
Recruitment

A trafficked person can be recruited in many different ways and it is not always clear when the recruitment started or when threat, force or deception started to prevail. It is usually a gradual process in which a person is slowly forced into some form of labour. Recruiters make use of the often poor (economic or socio-cultural) living conditions that persons find themselves in and their ambition to improve their future in Western-Europe with its (perceived) unlimited possibilities. Many are recruited by people offering them a job or education abroad. People are approached with well-paid job offers through advertisements, mouth to mouth publicity or in discotheques or bars. Sometimes women are informed that it concerns a job in the sex industry, but more commonly they are falsely promised a job as au-pair, domestic help, in catering or theatre. Persons can be aware of the illegality of their planned entrance to a country and informed about the actual work they will be doing, but then still they are usually being lied to about the working conditions, the profits or a residence permit. Accordingly, women who knew beforehand that they would work in prostitution can still be victims of human trafficking if they are mislead and exploited. Recruiters often mislead and paint a brighter picture in order to gain cooperation. Women are also mislead by recruiters who falsely pose as potential marriage candidates through dating services, because marriage to a Western man is often seen as the opportunity to improve ones future. In some cases, people are immediately confronted with violence and force, already in the stage of recruitment. This is the case when people are abducted or even sold with the purpose of being exploited in another country, for example when a women is purchased as a bride of convenience and then used as a personal slave or prostitute by her husband (BNRM, 2002, pp. 89- 92).
2.2.3
Transportation

Where human trafficking involves border-crossing, a smuggler will decide upon the travel route, pay for the actual transport and sometimes arrange for legal or illegal travel documents in order to bring and hold the trafficked person into a situation of dependence as much as possible. The smuggler charges excessive fees, either to be paid in advance or by ways of a loan that should be paid back by working, which often further pushes the victim into a state of exploitation. Persons can be transported into the country legally as a tourist, student or business relation with legitimate use of the needed documents, but when the goal is to exploit that person it can still be defined as human trafficking. Another way for potential victims to - seemingly legally – cross borders is to falsely use the asylum procedure, through marriages of convenience, adoption or family reunion. Finally, persons can be smuggled completely illegally, by use of false documents or simply by smuggling them into the country without any documents (BNRM, 2002, pp. 99-101).
2.2.4
Exploitation

The exploiter will try to keep trafficked persons in a situation of exploitation as long as possible in order to earn back and make profits on their ‘investments’ (BNRM, 2002, p. 102). Measuring objectively, someone can be a victim even though that person does not consider him/herself to be so, or even though the situation would not be seen as exploitation in their country of origin. Especially where the situation of exploitation has come about very gradually or subtly, it can be difficult to convince a victim that they should try to escape from this situation and inform the Police. But, as STV points out, for the definition of human trafficking it doesn’t matter whether a victim feels or acts like one (2007, p. 7).  In most cases, however, a victim does not cooperate voluntarily and so the exploiter will assert constant pressure in order to maintain the situation and make it impossible for the victim to escape from it. 
BNRM  mentions several commonly used methods of exploiting and controlling victims:

- blackmailing

- creating and maintaining  (fictitious) debts and making complete redemption impossible

- abuse, rape, intimidation, violence or threatening with these things towards the victim or family

- isolation of the victim through detention, permanent surveillance or accompaniment

- taking away personal or travel documents
- claiming or collecting (a disproportionate amount of) the profits gained by labour

- selling – or threatening to sell – the victim to another trafficker

- (social) isolation of the victim from friends, family and colleagues

- talking victim into fear and distrust towards Police, the Justice Department and social work by giving wrong information about the victim’s rights and possibilities
- keeping the victim from medical help, food, free time and vacation

- forced use of alcohol and drugs

- abusing the beliefs or gullibility of the victim, for example by practicing voodoo rituals

- especially with lover boys: fictitious love and tattooing the victim as a sign of ‘property’ (BNRM, 2002, pp. 102-103 & Korvinus, et al., 2005, p. 22).
Dettmeijer-Vermeulen et al. and the Directorate of Attorneys-General mention the following indicators of human trafficking:

- (threatening to) report the illegal stay of the victim
- employment in another sector or under other circumstances than agreed before
- forced, dangerous work
- unreasonable working shifts

- the worker is paid below minimum wage or not paid at all

- being forced to work despite illness

- multiple dependence of the worker upon the employer: for example for accommodation, food or 
  documents (2007, p.213 & 2006, pp. 17-18)
Exploitation in the working situation is usually associated with the so called “three D jobs”: dirty, dangerous and degrading (Dettmeijer-Vermeulen, et al., 2007, pp. 228). Besides prostitution, problems are mostly detected in labour-intensive production processes in which low-paid workers carry out simple tasks. Especially when profits are small, staffing costs make up a large part of the production costs and tasks do not require expertise, there is a big demand for the cheapest and most flexible employees possible. This increases the risk of employment under bad conditions and human trafficking taking place as this is often the only opportunity for (illegal) immigrants to gain access to the labour market. According to 119 cases collected by BNRM between 2000 and 2006, exploitation occurs in the catering industry (frequently in Chinese restaurants), domestic work (often within family relations), temporary employment, agriculture and market gardening, the food industry, factory work, forced criminality, construction work, transport and logistics (including harbour work), markets, stores and cleaning (Dettmeijer-Vermeulen, et al., 2007, p. 230). 
2.3
Victims

2.3.1
Risk Groups
People for whom any job – no matter how bad the circumstances – presents an opportunity, are more vulnerable for abuse in the work situation. BNRM identifies several characteristics of potential victims (2002, pp. 248-256). There is no such thing as a stereotype of the human trafficking victim, as victims can be men or women, adult or child, Dutch or foreign, legal or illegal immigrants. What they all have in common is their marginal position in the Dutch society or labour market.  
Among the investigated victims of exploitation by BNRM were many nationalities: Dutch, Portuguese, Polish, Bulgarian, Ukrainian, Georgian, Russian, Moroccan, Algerian, Nigerian, Somali, Congolese, Turkish, Iranian, Iraqi, Afghan, Pakistan, Indian, Chinese and Filipino. The Netherlands, Bulgaria and Western-Africa are important countries/regions of origin of victims of sexual exploitation. Among victims are both men and women, although more women are exploited in the sex-industry and domestic work, while other sectors mostly generate male victims. Children are extra vulnerable because they generally depend upon adults to a larger extent. Another important aspect is the social and psychological situation of a person: some victims have a personality disorder or lack social intelligence, which causes them to be exploited. This group of victims contains both foreign nationals and Dutch nationals (Dettmeijer-Vermeulen, et al., 2007, pp. 248, 252, 256) . 
Both legal and illegal aliens staying in the Netherlands are reported to experience abusive situations regarding labour because of a limited access to the labour market, language difficulties, dependence upon fellow-countrymen, unawareness of personal rights, lack of economical alternatives and fear of authorities (Dettmeijer-Vermeulen, et al., 2007, p. 249). Some legal immigrants are not officially allowed to work (asylum seekers, for example) which places them at risk for exploitation when they look for illegal work in order to get by. Other legal immigrants, such as students, are only allowed to work 10 hours a week, which in many cases is not enough to make ends meet. This sometimes leads to foreign students (especially Russian nationals) engaging in marriages of convenience, prostitution or illegal work. Other immigrants that are particularly vulnerable are legal aliens from the new EU-member states (especially Poland) for whom the free movement of workers under EU-regulations does not yet apply fully. Even migrants that are working legally are sometimes exploited, possibly because they do not know their rights. In practice, illegal aliens are often underpaid and exploited in the work situation because they are unaware of their rights or because they are threatened by their employer to be fired or reported to the Aliens Police (Dettmeijer-Vermeulen, et al., 2007, pp. 248-250).    
2.3.2
Numbers
As Dettmeijer-Vermeulen et al. (2007. p.8) and Laczko (2002, pp. 3-4) point out, it is hard to collect reliable information regarding victims of human trafficking for several reasons. Exploitation partly occurs in ‘hidden’ sectors such as prostitution, illegal work and private households. Victims do not easily come forward with their experiences, out of shame, unawareness or fear or retaliation or of authorities. For these reasons, many cases remain undiscovered and any published numbers will likely only present the ‘tip of the iceberg’. Laczko adds that there is a “lack of harmony among existing international data sources”, partly because of differing definitions of human trafficking (2002, p.3). Nonetheless, on a national level, CoMensHa presents an indication on the significant growth of the problem in the Netherlands, especially in recent years, as can be seen in Table 1 on the next page. Police, Justice, immigration services and victim aid organisations are obliged to report all victims to CoMensHa. For more numbers on human trafficking, see appendix 5 and 6.
Table 1 : Human trafficking victims in the Netherlands registered by CoMensHa
	Year
	Registrations
	Growth compared to year before

	2007
	716
	23,7%

	2006
	579
	36,5%

	2005
	424
	5%

	2004
	405
	57%

	2003
	257
	-25%

	2002
	343
	21%

	2001
	284
	-17%

	2000
	341
	18%

	1999
	287
	26%

	1998
	228
	27%

	1997
	180
	49%

	1996
	121
	-25%

	1995
	161
	-3%

	1994
	166
	89%

	1993
	88
	26%

	1992
	70
	-


2.3.3
The Importance of Victim Aid

When taking into consideration the characteristics of human trafficking mentioned earlier, it is not hard to imagine that victims of human trafficking have often been through an awful lot. They have been exploited, threatened and often abused physically, sexually or mentally. Most of them are in need of psychological and material assistance, but many - especially those from abroad - do not have anybody to fall back to and depend totally upon professional victim aid organisations. As explained by BNRM and STV, aid to victims of human trafficking acquires specific knowledge and skills. A victim’s situation if often complex: no knowledge of Dutch culture, language problems, an uncertain residence status, not allowed to work or study (so nothing to do), no accommodation, social isolation, traumatic experiences etc. (STV, 2007, p. 8). They need juridical assistance because of their victimhood and their possible role as witness or injured party in a criminal or civil procedure. Within the Netherlands, there are several organisations that offer help, such as education to risk groups (prevention), psychological assistance, material assistance, shelter, health education, juridical advise, general information and assistance of victims upon returning to their country of origin (BNRM, 2002, p. 153). 
3
The B9 Regulation
3.1
Contents and Implementation

3.1.1
Introduction

The term ‘B9 regulation’ refers to chapter B9 from the Dutch ‘Vreemdelingencirculaire’ (Aliens Act). This chapter describes the procedure made for victims of human trafficking who reside in the Netherlands illegally. The B9 regulation forms part of an integral approach to combat trafficking (B9 website, 2008), which has become increasingly important in the last years for the Police and the Justice Department. According to Smit from BNRM (2003, p.2), the aim of the regulation is “twofold”: “providing facilities for shelter and for protection for victims of trafficking, including insurance and costs of living, and providing facilities for the criminal investigation and prosecution of perpetrators of trafficking”.
In short, the B9 regulation contains the following:

· The right to a 3 month reflection period for the victim in order to consider whether or not he/she wants to file a report of the crime. During this period, deportation from the country is postponed.

· The right to reporting the crime and, connected to that, a temporary residence permit during and on behalf of the criminal investigation.
· The right to shelter and (medical) care that allow victims to stay in the Netherlands.
· A description of the tasks and responsibilities of the authorities involved in the implementation of the regulation. (B9 website, 2008 & Vreemdelingencirculaire, 2008, p.1).
3.1.2
The Procedure
Chapter B9 of the Aliens Act (Vreemdelingencirculaire, 2008) describes a complex procedure. The most important contents of this procedure will be discussed in the following paragraphs, complemented with some information from the IND (2009) about the regulation. For the complete B9 regulation, see appendix 2.
Conditions for a Residence Permit for Victims

The residence permit for a fixed period of time can be issued to someone if the following conditions are met:
a. the alien is a victim of human trafficking;

b. the alien has filed a report of the crime or has cooperated in another way in a criminal investigation, prosecution or trial on the crime committed by the suspect as defined in article 273f of the Penal Code;
c. a criminal investigation, prosecution or trial on the crime committed by the suspect is taking place, of which the victim has filed a report or in which the victim has cooperated in another way.

The following categories of illegal aliens can derive rights from the B9 regulation:
· Aliens that are discovered during a governmental or Police inspection of a sex institution 
· Aliens that are or have been working in prostitution or another form of human trafficking in the Netherlands, who do not have a valid residence permit and who contact the Police themselves because they are victim of human trafficking

· Aliens who have not yet been working in the Netherlands, who do not have a valid residence permit, but who possibly became victim of human trafficking abroad
· Aliens that have not yet been granted access to the Netherlands (at the border or airport), but who possibly became victim of human trafficking abroad 

The notification to the IND of the filing of a report or other form of cooperation is automatically considered as an application for a temporary residence permit that is valid during the criminal investigation, prosecution or trial on the crime committed by the suspect. 
Indications of Human Trafficking

The IND explains that “[u]pon the slightest indication that a case of human trafficking is involved, the police is required to inform the foreign national of the possibility of filing a report or cooperating in any other way in a criminal investigation into human trafficking” (IND, 2009). When necessary, interpreters working under the authority of the police are employed.
Indications of human trafficking can be obtained in the following ways:

· Since the removal of the ban on brothels as of 2000, an operator of a sex institution needs to own a permit issued by the municipality in order to operate legally. One of the conditions for such a permit is that no illegal aliens are allowed to work there. The presence of a prostitute in a sex institution that does not own a valid residence permit can be an indication of human trafficking.
· Police and other governmental authorities can come across possible victims of human trafficking during actions aimed at illegal aliens.
· A victim or witness can file a report on human trafficking at the Police independently or go to the Police to offer some other form of cooperation in a criminal investigation.

· Aliens that are in detention can show indications of human trafficking. Also in this case, Police should inform them about the B9 regulation and the 3 month reflection period, during which the detention has to be cancelled.
Reflection Period

A 3 month reflection period is offered to (presumed) victims of human trafficking, because it often takes some time for them to be able to talk about their experiences. Within these 3 months, the victim has to decide whether he/she wants to file a report or cooperate in another way in a criminal investigation, prosecution or trial on the crime committed by the suspect. The victim is informed that it is possible to do this immediately or to use the 3 months to “take their  time – without  being  disturbed –” (IND, 2009).
The reflection period can only be used by the following categories of aliens:   

· Aliens that are discovered during a governmental or Police inspection of a sex institution.
· Victims of human trafficking (as defined in article 273f) who do not have a valid residence permit.
· Aliens who have not yet been working in the Netherlands, who do not have a valid residence permit, but who possibly became victim of human trafficking abroad.
The reflection period is offered once only and cannot be prolonged. It is not allowed to work during the reflection period.
Postponement of Deportation

During the reflection period, deportation from the country is postponed and victims can legally qualify for facilities, grants and social security payments that are explicitly allocated to these aliens. The Police informs the IND, CoMensHa and DT&V (Service for the Return and Departure of aliens) that the alien wishes to use the reflection period.
Support and Shelter
CoMensHa is responsible for arranging support and shelter: contact is made with a ‘care coordinator’ in the relevant region, who is responsible for the daily support of the presumed victim. This coordinator takes care of the possibility to get a medical check up and possible treatment, as well as information about the legal consequences of filing a report or cooperating in another way in the criminal investigation, prosecution or trial into human trafficking. When necessary, a legal social worker will be involved. Furthermore, the victim is given an application form for the RvB: a regulation on grants for certain categories of aliens which provides them with sufficient funding to take care of themselves as well as a health insurance. The COA (Central Organ for the Relief of Asylum Seekers) is responsible for implementing the RvB regulation and paying out the grants.
End of the Reflection Period

The reflection period will end in the following cases:

· When the victim has left to an unknown destination within the reflection period.
· When the victim decides not to file a report or cooperate in another way in the criminal investigation, prosecution or trial into human trafficking. In this case, the postponement of deportation is cancelled and the (Aliens) Police will inform DT&V. The alien should leave the country of one’s own accord. DT&V arranges for the depart and the necessary papers and possibly asks the International Organisation for Migration (IOM) for mediation. 
· When the alien has filed an application for a residence permit on other grounds than those in Chapter B9 (in this case, the B9 procedure is no longer applicable).

· When the victim files a report and signed the statement, or when he/she cooperated in another way in the criminal investigation, prosecution or trial into human trafficking. 
A Statement is seen as an Application for a Residence Permit

The filing of a report or cooperation in another way is automatically seen as an application for a residence permit. The police informs IND and issues a document indicating legitimate stay in the Netherlands which is eventually replaced by the residence permit. This document mentions that working is not allowed. Also, CoMensHa and COA are informed. If the victim has received grants from the RvB regulation during the reflection period, these grants are cancelled by the COA as soon as the victim received a residence permit. From this moment on, the victim is entitled to a social security payment. The victim can still appeal to support from the care coordinator or CoMensHa who can inform him/her about the possibilities of following an education or ways to spend their free time.    
Conditions for a Residence Permit for Witnesses
Not only victims of human trafficking, but also witnesses can be entitled to the procedure mentioned above and be issued a residence permit. The following conditions have to be met:

· The alien is a witness of human trafficking.
· The alien has filed a report of the crime.
· A criminal investigation, prosecution or trial on the crime committed by the suspect(s) is taking place.
· The stay in the Netherlands of the witness is considered essential for the criminal investigation or prosecution according to the Minister of Justice.

The procedure for witnesses is similar to that for victims, with one exception: witnesses do not have the right to use a 3 month reflection period, because this period is meant to take the victim out of the criminal situation and to offer the opportunity to catch one’s breath and make a well considered decision to file a report.

Validity of the Residence Permit

On the residence permit that is issued to victims and witnesses that file a report or cooperate in another way, it is mentioned that the person is allowed to work according to the B9 regulation and that an employment licence is not necessary. The residence permit is initially issued for a period of 1 year and can be prolonged if the criminal investigation, prosecution or trial on the crime committed by the suspect is still taking place after that. 
End of the Residence Permit

As soon as the criminal case is dismissed by the Public Prosecutor or when the Court has reached a verdict and no appeal is lodged against it, the residence permit of the victim or witness expires. For a witness, the residence permit also expires as soon as the Public Prosecutor does no longer consider the stay of that person in the Netherlands as essential for the criminal investigation or prosecution. The person in question should leave the country of one’s own accord, except in those cases where the person has successfully applied for another residence permit based on conditions other than those in the B9 regulation.

Complaint Procedure

When the suspect is not prosecuted or the prosecution is not continued, the residence permit expires and a prolongation of the residence permit is rejected. (Presumed) victims and witnesses can lodge a complaint to the Court regarding this ‘non-prosecution’. The decision on the complaint can be waited upon in the Netherlands, but when a verdict is made, the residence permit expires and the person in question should leave the country of one’s own accord. 
Family-Reunion

Children of victims or witnesses qualify for the prolongation of a residence permit if they are:

a. the biological or under age children of the victim or witness;

b. who factually belong to the family of the victim or witness;

c. who already in the country of origin factually belonged to the family of the victim or witness and;

d. who are under legal authority of the victim or witness.

3.1.3
Continued Residence
Victims and witnesses of whom the stay in the Netherlands based on the B9 regulation ends, can apply for continued residence according to Chapter B16 of the Dutch Aliens Act (Vreemdelingencirculaire, 2008). Chapter B16 contains the following determinations:
The following categories of victims qualify for obtaining a continued residence permit:

· Victims that have filed a report or cooperated in another way in a criminal investigation that eventually led to a conviction. It is generally assumed that the conviction leads to risks for the victim and their safety should they return to their country of origin.
· Victims that have filed a report or cooperated in another way in a criminal investigation that has not led to a conviction and who, at the time of the verdict, have stayed in the Netherlands for 3 years or longer based on the B9 regulation. These victims also qualify so that the right to continued residence does not solely depend upon the course of the criminal investigation. Here, the length of time that the victim has been in Netherlands is seen as an important humanitarian factor. 
· Victims that have stayed in the Netherlands for 3 years or longer based on the B9 regulation while the criminal investigation has not yet been completed. 
When the criminal investigation is dismissed or has been completed within 3 years and has not resulted in prosecution, victims or human trafficking can also apply for continued residence. These applications can only be granted when it is decided that the alien cannot be expected to leave the country due to special circumstances.

The following circumstances play an important role in such applications:

· Risk for retaliation towards the person involved or their family and the extent to which authorities in the country of origin are capable and willing to offer protection. 
· Risk of prosecution in the country of origin, for example for prostitution.

· The possibilities of social reintegration in the country of origin, taking into consideration the specific cultural background and the possible history of prostitution of the victim, permanent breakdown of family relations and the possible societal conceptions on prostitution and relevant government policy.
Besides looking at these circumstances, victims can also be granted continued residence due to pressing humanitarian reasons, for example: psychological problems for which the victim is being treated in the Netherlands, the care for children who were born or follow an education in the Netherlands, the position of single women in the country of origin. However, continued residence is never granted based solely on such reasons; these reasons should make up only a part of the factors that are considered for granting continued residence. For the complete regulation on continued residence, see appendix 3. 
3.2
Recent Amendments
3.2.1
Introduction

The change from a definition focused on prostitution towards a more inclusive, gender-neutral definition of human trafficking as contained in article 273f of the Dutch Penal Code has made it necessary for the B9 regulation to be adapted. Furthermore, since 2002, the Bureau National Reporter Human Trafficking has issued yearly reports directly to the government in which they have criticized the B9 regulation and given numerous recommendations and proposed changes. These reports have led to discussion in the Dutch political sphere which in its turn has led to several amendments being made in the B9 regulation.  
3.2.2
Changes Made

As put forward by Dettmeijer-Vermeulen, et al. (2007, p.25), the first series of changes were made in 2005 when the B9 regulation was adapted to article 273f in order to make it applicable to victims of non-sexual forms of human trafficking as well. At that time, however, these victims were not allowed a 3 month reflection period and were expected to decide immediately whether to file a report to the Police or not. Another amendment includes that victims are now allowed to work from the moment they received a residence permit; working during the reflection period is currently still not allowed. Furthermore, a paragraph on family reunion was added to the B9 regulation, which makes it possible for under age children of victims to obtain the same temporary residence permit as the victim his/herself. Before, victims wishing to apply for temporary residence under the B9 regulation, as well as their under age children, had to pay legal fees. These fees were abolished on 1 July 2005. In November 2005, several additional changes were made: victims of non sexual forms of human trafficking were now also allowed a 3 month reflection period and some new categories of aliens were now also allowed to make use of the B9 regulation, such as witness-declarers and aliens who possibly became victim of human trafficking abroad (Dettmeijer-Vermeulen, et al., 2007, pp.25-26). 
The next amendment made concerns the adoption of the regulation on continued residence as presented by the Minister of Immigration Affairs and Integration to the Dutch house of representatives. The Minister believed that the limited number of continued residences should be increased and so the regulation was adapted: from then on, when the filing of a report by a victim eventually led to the conviction of the suspect of human trafficking, that victim was eligible for continued residence because of likely risks of retaliation. 
Further changes to the B9 regulation and continued residence were made in 2007. Since 14 November 2007, victims that do not file a report to the Police but cooperate in another way in a criminal investigation or prosecution are also allowed temporary residence under the B9 regulation. Secondly, an addition to the regulation has been made which states that aliens in detention that show the slightest indication of being a victim of human trafficking should be removed immediately from detention, informed about the B9 regulation and offered a 3 month reflection period. Furthermore, the continued residence regulation has been amended so that the criminal case leading to conviction is not the sole criterion for continued residence: victims staying in the Netherlands for 3 years or longer also qualify for continued residence, regardless of the status of the criminal investigation or the result of the trial on the suspect (Dettmeijer-Vermeulen, et al., 2008, pp. 2-3). The ACVZ adds that the most recent amendments were implemented in February 2008, which were mainly aimed at improving the legal protection of victims, increasing the willingness of victims to file reports and smoothening the conditions for continued residence (2009, p. 26). According to the ACVZ, these amendments have improved the regulation, but further improvement is both necessary and possible (2009, p. 26). 
4
The position of victims of human trafficking

4.1
The Regulation in Practice
4.1.1
Introduction

Chapter B9 of the Dutch Alien Act describes a rather complex procedure:  many different actions are to be carried out and coordinated by the numerous different authorities that are involved in order to support victims that are often traumatised and in need of several forms of assistance (psychological, financial, legal etc.) and at the same time pursue a criminal investigation and prosecution. Not surprisingly, this regulation has proved difficult to be implemented properly and has shown significant shortcomings in practice. 
The document analysis on the B9 regulation by Wijers (2004), has proved that many problems exist in the regulation. These problems have been pointed out in studies, interviews and expert meetings by key organizations such as BNRM, ACVZ, CoMensHa, IOM, Anti Slavery International, the Ministry of Justice, the Police Force, BlinN (Bonded Labour in the Netherlands) and De Rode Draad (interest and aid group for prostitutes) and have continued to be pointed out in the last years. Notably, even on the official B9 regulation website it is stated that ‘regrettably, in the implementation of the regulation, things do not run very smoothly’ and problems regarding informing the victim about the reflection period, the filing of a report and the progress and procedure of the criminal investigation occur frequently (B9 Website, 2008, p.1). 

4.1.2
Indicating Victims
One often mentioned problem is that indications of human trafficking are not recognized or not being dealt with properly. Not uncommonly, (possible) victims of human trafficking are treated as illegal aliens and deported instead of being recognized as a victim, because of the sometimes unclear lines between force and free will, the reserved appearance of the victim, existing prejudices about illegal aliens and prostitutes and the lack of coordination between local authorities, the Police and the IND (BNRM and De Rode Draad). The Police indicates that there is no sufficient knowledge of and experience with victims of human trafficking in order to adequately recognize or accommodate them (Wijers, 2004, p. 12). STV states that the signalling of victims is ‘not up to the mark’ (STV, 2007, p. 13).
The most important obstacle in the prosecution of traffickers as shown in the study by Rijken (2003) is the absence of the victim because they have often been deported by the Aliens Police or the IND before the Police or a Judge has been able to hear their testimony. Despite the existence of a 3 month reflection period for victims of human trafficking, it seems common that the regular aliens policy is implemented instead. ‘Some’, but obviously not all victims are offered the B9                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        regulation (Rijken, 2003 in Wijers, 2004, p.13). Based on her research, it seems that the IND prefers to deport victims as soon as possible and that they are only heard in a trial when the IND does not succeed in this.
Furthermore, during so called ‘sweep actions’ in prostitution areas where large groups of women are detained, victims of human trafficking do not seem to be recognized, are not pointed to their rights despite indications of human trafficking and are deported without further investigation (Wijers, 2004, p.13). According to CoMensHa, BlinN and De Rode Draad, hardly any attention was paid to human trafficking during several ‘sweep actions’ in The Hague, Amsterdam and Eindhoven while it is likely that victims were involved. In 2003 approximately 100 women were detained in Amsterdam and deported within 6 hours without being informed about the B9 regulation. The Minister of Immigration Affairs and Integration admitted that ‘in some cases not enough carefulness was adopted while implementing the procedure’ (Wijers, 2004, p. 14). Once victims are in an alien detention centre, signals of human trafficking hardly seem to be identified. The staff of these centres do not seem to be familiar with the signals of human trafficking and do not know which authority to turn to for more information. Besides a lack of knowledge there is hardly any coordination between the different authorities involved in alien detention and the process of assisted voluntary return or deportation. This problem is also demonstrated by the research  of Boermans from BlinN (2009), in which numerous cases of victims in alien detention are described, as well as serious problems with the authorities involved (Boermans, 2009, pp. 23-49).
4.1.3
Reflection Period
Many complaints regarding the implementation of the B9 regulation concern the 3 month reflection period: victims are not informed about the reflection period, are denied a reflection period or only allowed a couple of days (Wijers, 2004, p. 17). Although no clear numbers are available, BNRM, CoMensHa and De Rode Draad confirm that in several cases the reflection period is not offered or victims do not know what a reflection period or filing a report to the police entails. Victims are not informed about the possibility of a reflection period and are pressured to give a statement to the Police. In practice, it seems that the reflection period is only offered when the first contact point is a lawyer or social worker. Reasons for this are the fear of the Police that a reflection period interferes with the criminal investigation; not being familiar with the B9 regulation; and a reluctance to inform about the reflection period because the organization of shelter connected to the regulation is problematic ( as pointed out by Anti Slavery international and the IND in Wijers, 2004). An expert meeting also points to the conflict of interests between the government’s interest in investigation and prosecution and the victim’s interest in assistance and protection, in which ‘the balance has moved too far to investigation and prosecution’ (Wijers, 2004, p.18).
4.2.4
Filing a Report
Regrettably, victims are regularly discouraged to file a report or even refused to do so by the police. Sometimes the filing of a report is only accepted after interference of a lawyer. In 2003, BNRM estimated that a mere 5 % of victims files a report (Korvinus et al., 2003, p. 88). In an answer to the official questions posed to the house of representatives, the Minister asserts that ‘in practice, many victims do not want to file a report as a result of which they cannot qualify for the B9 regulation’ (Wijers, 2004, p. 20). Victims are usually traumatised and indoctrinated by their traffickers: they do not trust the Police or other authorities because of the influence traffickers had had on them or because of corruption in their country of origin. This makes the B9 regulation very unattractive to many victims (Wijers, 2004, p.41).
In an expert meeting, ACVZ mentions as a problem that the Police’s judgement is made to quickly: is the case interesting from a criminal investigation perspective, is the victim interesting? If this is not the case, filing a report is sometimes refused or only noted down as a statement, which makes it impossible for victims to use the facilities connected to the B9 regulation, even though they are sometimes under the impression that they did file a report and will soon receive information about the B9 regulation. Several authorities also indicate that the filed reports are not accepted immediately, but first consulted with the Public Prosecutor to see whether there are any starting points for prosecution, while this is not mentioned at all in the B9 regulation (Wijers, 2004, p. 21).
4.1.5
Temporary Residence Permit
According to the B9 regulation, the filing of a report is automatically treated as an application for a temporary residence permit. However, In 2002 BNRM reported that more than 25% of all cases where a report is filed, no temporary residence permit is awarded. Reasons for this are not clear. According to the Minister, some applications are denied because the Public Prosecutor had decided not to begin a criminal investigation and prosecution. Several (juridical) documents showed that the filing of a report is regularly not treated as an application for a temporary residence permit (Wijers, 2004, p.24). CoMensHa reports that many victims are registered for shelter without an application for residence being filed; this sometimes only happens after interference of a lawyer or social worker, because of insufficient knowledge, conflicting interests and unsatisfactory cooperation and synchronization within the Police Force and the Justice Department (Wijers, 2004, p. 25).
Furthermore, some reports are dealt with unofficially and privately between the Police and the Public Prosecutor without being filed formally. Here, the decision is first made whether the case could lead to a prosecution and whether the victim can be used as witness before anything else is put into action, such as the filing of a report and the start of the B9 regulation. Officially, the B9 regulation is not conditional to the decision of the Public Prosecutor to start a criminal investigation, but in practice, Police and the IND often do make it conditional (Wijers, 2004, p.25). The B9 regulation is supposed to make it easier for victims to file a report; but this requires that the victim is able to trust they will not be confronted with immediate deportation when they file a report. Moreover, it is essential that the temporary residence permit is awarded as fast as possible in order to arrange shelter, medical help and further assistance.      
All authorities involved in the expert meeting and research conducted by Wijers indicate that the deadline of 24 hours for the IND to decide upon the issuing of a temporary residence permit is very often not met (Wijers, 2004, p.25). In practice, this decision can take several weeks, months or even years and sometimes a decision is never reached. The annual reports of BlinN and BNRM from 2003 show many examples of victims that have been in a shelter for a long time without having received a decision upon their B9 application. This causes significant delays in the organization of shelter, medial help and grants. Many shelters refuse victims if there is no certainty yet about receiving a grant. Shelters that take in victims that do not receive a grant have no other option but to pay for it themselves which gives them financial problems.  As a valid residence permit is required in order to request a new passport, it also means that victims cannot obtain a new passport. Sometimes, victims disappear out of shelters and thus out of sight because of all these problems, possibly back into the illegal circuit where they are vulnerable to human trafficking again. In addition, B9 applications are sometimes refused without clear reasons.   
4.1.6
Shelter and Assistance
CoMensHa - the victim aid organization that is responsible for coordinating shelter – as well as the Police, De Rode Draad and several experts point to serious problems in organizing shelter and assistance for victims. However, as the Police and ACVZ state: adequate shelter is crucial; without shelter, the implementation of the B9 regulation is non-existent (Wijers, 2004, p.30). The Police asserts that there is not enough knowledge and experience among the authorities responsible for the execution of the regulation. There is little insight into the actions of partner-organizations or in the national structure of shelter. Because of the spread-out placements of victims, shelter is divided which makes it hard to build up any knowledge and experience. Regular shelters and facilities are usually not specialised enough in this group of victims. According to van Dijke and Terpstra (2008, p. 18) and STV (2007, p. 14) victim aid is currently so scattered that the necessary expertise and know-how cannot be developed anywhere. Moreover, the financing of shelters is increasingly decentralised, even though some of these shelters have a national function. Exchange of information is a problem and it is generally agreed that there are not enough interpreters and lawyers to support the victims. The Public Prosecutor and the IND do not have sufficient juridical knowledge to properly implement the B9 regulation (Wijers, 2004, p. 32).
Victims regularly disappear from shelters. Presumably, they leave to unknown destinations because the B9 regulation does not offer enough protection against the risks for victims that filed a report, because of the confusing combination between integrating in Dutch society and simultaneously being prepared for deportation and because they do not receive any protection after the criminal procedure regardless of the whereabouts of the suspect. Prosecution is often obstructed because suspects succeed in controlling their victims, both in the Netherlands and after return to their home countries. Suspects use force (violence or rape) or threaten to do so (to the victim, their family or their children) to make sure a victim does not cooperate in the prosecution or revokes earlier statements. 
Shelters are often too far away and it takes too long to organize, not only because of a lack of capacity but also because there is no central overview of the available places. In many regions, shelter capacity is insufficient (STV, 2007, p. 14). There is a lot of confusion about the central role that CoMensHa is supposed to fulfil in organizing shelter; capacity- and budget-wise they are not sufficiently equipped to carry out their duties properly (Wijers, 2004, p. 34). In addition, sometimes local authorities are not familiar with the B9 regulation, it is not clear which municipality is responsible for providing the grants, grants are mistakenly stopped or a grant is denied because the victim does not have an identity number (while they are not allowed to have one).
As mentioned by the Police and BNRM, another serious problem is the lack of subsequent accommodation. A shelter only offers temporary accommodation, while a criminal investigation and prosecution can take years. There are insufficient possibilities to switch to independent or assisted accommodation, which withholds shelters from taking in victims in the first place.
4.1.7
Continued Residence
On the official B9 regulation website, it is stated that ‘in principle, it is possible for victims of human trafficking to apply for continued residence based on humanitarian grounds’, but that one should take in mind that ‘this concerns a lengthy procedure which hardly ever results in a permanent residence permit being issued’ (B9 Website, 2008, p. 1). The research conducted by Wijers (2004) confirms this: one of the most frequently mentioned complaints regarding continued residence is the fact that it is only sporadically issued (p. 39). In 2004, BNRM estimated that only 5% of the applications for continued residence based on humanitarian grounds was actually authorized. CoMensHa estimated that between 1988 and 2004 only 15 to 20 applications were successful, keeping in mind that mediation from an organization such as CoMensHa has been essential for these successful applications. The extremely restrictive grounds on which the permanent residence permit is authorized mean that most victims are only protected in light of the criminal investigation and prosecution, and not for the longer term. It is rather difficult for a victim to prove they are at risk of retaliation and even in those cases where family in the country of origin is proven to be threatened, the application on humanitarian grounds is mostly rejected. Hardly any research is done on whether authorities in the home country are capable of offering sufficient protection to the victim, while this is explicitly mentioned in the regulation. On the contrary, ‘integration in the Netherlands’ is often looked at when dealing with an application, although this criterion is not mentioned in the regulation at all (Wijers. 2004, p. 42).
4.1.8
Information

Throughout all stages of the B9 procedure, many complaints are mentioned about the ‘structural lack of information given to victims’ (Wijers, 2004, p. 47). This concerns information about the B9 regulation in general, the reflection period, the possibility of filing a report and its consequences, the possibility of legal assistance, the role of the victim in the prosecution, information about compensation and the progress of the criminal procedure, as also pointed out by STV (2007, p. 14). Not uncommonly, victims only learn that their report has been dismissed through the rejection of their application for a residence permit based on the B9 regulation. In general, is it extremely difficult for victims to obtain information about the proceedings of the criminal procedure, especially in long running cases with poor cooperation between the Police, the Public Prosecutor and the IND. 
4.2
Comparison with International Law

Human trafficking has increasingly gained international awareness; many international conventions, treaties and agreements were reached during the last years regarding the combat on human trafficking, which has fuelled national attention and policy regarding human trafficking in the Netherlands. In the coming paragraphs, the most important international initiatives regarding victims of human trafficking are discussed and compared to the B9-regulation.

4.2.1
The United Nations

Since the coming into force of the UN Convention against Transnational Organized Crime and the Palermo Protocol which complements this Convention, the UN has organized several meetings regarding these documents, two of which were focused on the protection and assistance of victims of human trafficking (Dettmeijer-Vermeulen, et al., 2007, p.38). The Palermo Protocol states that each State Party should take measures to provide “for the physical, psychological and social recovery of victims of trafficking in persons” and in particular for “appropriate housing; counselling and information, in particular as regards to their legal rights, in a language that the victims (...) can understand; medical, psychological and material assistance; and employment, educational and training opportunities” (UN, 2000, p.3). In response, the Dutch government published the Fourth Dutch Implementation Report on the UN Convention in 2005 in which they describe the B9 regulation. 
However, in their shadow report Taking Women’s Rights Seriously? several Dutch NGO’s correctly point out that the B9 regulation does not adequately implement UN regulations as it “contains serious shortcomings” (NCJM, 2006, p.48). Most importantly, the NCJM mentions the “the lack of protection of victims after the closure of the criminal case” and “the exclusion from assistance and protection of victims who are not able or willing to act as a witness” or cooperate in another way (2006, p.48). Furthermore, the authors raise questions as to what the government will do in order to “adequately implement the B9 regulation” regarding “the identification of possible victims” and “informing victims about their rights” (2006, p.48).

4.2.2
The European Union

In 2004, the Directive on the residence permit issued to third country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities came into force. This is an EU guideline for member states which obliges them to offer a period of reflection (with no fixed duration) and a temporary residence permit to victims of human trafficking as far as their stay in the country is necessary for the criminal investigation and prosecution of the suspect and the victim has clear intentions to cooperate (EU, 2004, pp. 3-5). During their stay, the victim should be offered housing, protection, financial means, translation facilities, medical assistance and education and work opportunities. Free legal aid offered by the state is optional (EU, 2004, p. 4).
Compared to the guidelines in this directive, the B9 regulation is formulated more broadly and inclusive. The B9 regulation is not only applicable to 3rd country nationals, but also to EU nationals (except Dutch nationals). Furthermore, the B9 regulation contains a separate procedure for witnesses of human trafficking who wish to file a report to the Police and the 3 month period of reflection is not minimal. Moreover, free legal aid is offered, and on the basis of the B9 regulation it is in some cases possible to obtain a permanent residence permit afterwards, which is not mentioned in the EU directive. 

The EU Council drafted the EU plan on best practices, standards and procedures for combating and preventing trafficking in human beings in 2005, which contains the most important recommendations and actions to be carried out regarding the combat of human  trafficking in the EU. It describes that more attention should be given to the protection, aid and rehabilitation of victims and that “Member States should further develop pro-active intelligence led investigations, which do not necessarily depend on the testimony of the victims” (EU, 2005, p. 2). Regarding this last statement, the B9 regulation was adopted accordingly in 2007 so that not only victims who file a report and testify, but also those who wish to cooperate in another way are allowed temporary residence following the B9 regulation. 
To summarize, the B9 regulation does not seem to contradict any EU regulations regarding victims of human trafficking and is even more inclusive in its content. However, it should be said that EU regulations only formulate very general guidelines regarding victims of human trafficking which soon makes the B9 regulation look very inclusive. But this does not necessarily mean that it is perfect, as can be concluded from the demonstrated shortcomings in the implementation.
4.2.3
The Council of Europe

Whereas the EU directive explicitly makes cooperation in the investigation and prosecution of the suspect a condition for obtaining a temporary residence permit, the COE is the first international legal authority that chooses to primarily focus on the (human) rights of victims of human trafficking with its Convention on Action against Trafficking in Human Beings that came into force in 2008 (ACVZ, 2009, pp. 26-27). This Convention aims to prevent and combat human trafficking, protect the human rights of victims and to reach effective investigations and prosecutions. As pointed out by Dettmeijer-Vermeulen, et al. (2007, p. 51), the human rights approach is an important view expressed in the Convention. Its formulations are more obliging than those used by the UN, the EU or any other international authority.
The Convention states that assistance to victims should include such things as accommodation, psychological and material assistance, medical treatment, legal aid, counselling and information and education to children (COE, 2005, pp. 8-9). But most importantly, it states that “[e]ach Party shall adopt such legislative or other measures as may be necessary to ensure that assistance to a victim is not made conditional on his or her willingness to act as a witness” (COE, 2005, p.9). Accordingly, the Netherlands is obliged to give assistance to victims, whether or not they cooperate in a criminal investigation or prosecution. The B9-regulation is in violation of this determination, as also pointed out by BNRM (2007, pp.51-52) and ACVZ (2009, pp. 26-29). Following the B9 regulation, victims that do no cooperate in any way are excluded from a temporary residence permit and all the provisions and assistance that are connected to this permit. Even though they are a victim of human trafficking, they do not have access to any assistance because of their illegal residence status. In the Convention of the COE, being a victim - not the residence status - is seen as the condition under which one should be granted certain rights and facilities (Dettmeijer-Vermeulen, et al., 2007, p. 52). In the current B9-regulation, however, the residence status of a person is of primary importance. 

4.3
Contents of the Regulation

4.3.1
Introduction
During the last years, it seems the ambition has grown to make the position of victims the central issue in policy making and implementation in order to combat human trafficking (Nationaal Actieplan Mensenhandel, 2004, p. 15). This is also known as the “human rights based” or “victim centred approach” (Rijken & van Dijk, 2007, p. 23). Although this mentality seems to fit the widely-felt desire to make the prosecution of human trafficking more victim-friendly, it proves hard to realise this in practice (Dettmeijer-Vermeulen, et al., 2007, p. 4). Besides some minor adjustments in the B9 regulation, nothing substantial has been changed in the situation of human trafficking victims in the Netherlands.
4.3.2
Focus on Criminal Investigation and Prosecution
As pointed out by many (such as BNRM, ACVZ, Rijken & van Dijk, Wijers and CoMensHa), the current B9 regulation is primarily aimed at the criminal investigation and prosecution of human trafficking suspects. On the official B9 regulation website it is stated that ‘the B9 regulation provides a good basis for policy in which shelter and assistance of the victim are of central importance’ (B9 website, 2008). However, the B9 regulation itself clearly contradicts this: while the well-being of the victim is not mentioned anywhere, the regulation describes that the importance of evidence in the prosecution “justifies” the postponement of deportation or the authorization of a residence permit (Vreemdelingencirculaire, 2008, p. 1).  The entire B9 regulation is set up around the criminal investigation and prosecution of traffickers, which obviously causes shortcomings in its implementation. The central issue seems to be: is the victim interesting for the prosecution, can we use the victim in order to make a case? Victims of human trafficking have been threatened, forced and traumatised: they have been used as if they were ‘disposable people’. Ironically, the structure of the B9 regulation - which is supposed to protect and assist victims – seems to use the victims all over again as possibly useful attributes in a criminal case, which can be disposed of by deportation once they are no longer helpful. By doing so, the regulation clearly contradicts itself. 
Only victims who file a report to the Police or who cooperate in another way in the criminal investigation, prosecution or trial on the suspect are awarded a residence permit and can make use of the facilities connected to the B9 regulation. Many victims have legitimate reasons for not cooperating with the Police or Public Prosecutor: fear of retaliation towards the victim or their family in the Netherlands and in their home country, lack of long-term protection or opportunities and a great fear and distrust in authorities due to indoctrination by their traffickers or corruption in their home country (ACVZ, 2009, p. 29). As only a tip of the iceberg is willing and able to cooperate, the vast majority of victims do not qualify for any shelter or assistance which they so desperately need. Not the fact that they are victims of human trafficking, but the fact that they cooperate in the prosecution is the condition for obtaining help and protection. With very little options and a marginal position in Dutch society, it is likely that victims who disappear during the B9 regulation end up in the illegal circuit and are at great risk of returning to a situation of exploitation.  
Furthermore, even victims that do cooperate are not offered sufficient assistance as their right to residence mainly depends upon the results of the criminal case. Victims primarily qualify for continued residence if the criminal case has led to a conviction, if the victim has been staying in the Netherlands for 3 years or more at the time the case is completed, or if no verdict has been reached yet after 3 years. Consequently, when the case is completed within 3 years and no prosecution resulted from it, victims are no longer allowed to stay in the Netherlands. They can apply for continued residence based on humanitarian grounds, but, as shown in part 4.1, residence permits are hardly ever authorized on these grounds. The reasoning seems to be that when a suspect is prosecuted, this then proves that the person involved is indeed a victim of human trafficking and therefore deserves to stay in the Netherlands and to receive help. In practice, however, the criminal investigation can be dismissed without prosecution for many reasons that are beyond the control of the victim (Dettmeijer-Vermeulen, et al., 2007, p. 27 and Rijken & van Dijk, 2007, p. 30).When there are insufficient indications for investigation and prosecution, the Public Prosecutor can decide to dismiss the case (ACVZ, 2009, p. 29). Secondly, some cases are ended without a verdict or dismissal being reached; they are simply stopped. Even insufficient funds can cause a dismissal (Rijken & van Dijk, 2007, p. 30). The dismissal or stopping of a case does not always mean that the person involved is not a victim of human trafficking (ACVZ, 2009, p. 29). Again, not the interests of the victim but the importance of the prosecution is leading in the B9 regulation and the regulation for continued residence.    
4.3.3
Focus on the Aliens Act
The B9 regulation is a chapter in the Dutch Aliens Act. Accordingly, the regulation applies to illegal aliens that fell victim to human trafficking. Facilities such as shelter, medical and financial aid, legal assistance and protection are directly connected to the application for a residence permit. Victims of human trafficking that cooperate in a criminal case that results in a conviction and victims who have stayed in the Netherlands for 3 years or more are ´rewarded´ with a permanent residence permit. Next to the criminal investigation and prosecution of the suspect, the B9 regulation is set up around the residence status of the victim. The issuing of a residence permit presents a large part of the assistance offered to the victim. However, the legal stay in the Netherlands is only a beginning: a victim should be protected against retaliation and receive many forms of further assistance and information (medical, legal, financial, social etc.). By focusing on the residence status, these aspects are not given the attention and importance they deserve. 

The B9 regulation presents a visible conflict of interests between the criminal investigation and prosecution on the one hand and the Aliens Act on the other, which makes the interests of the victim come at a third place. As shown in part 4.1, the prosecution of the suspect and the attention to the residence status of the victim sometimes present two opposing forces which make the B9 regulation unworkable. For example, victims are needed as witnesses in the prosecution of the suspects, but it happens regularly that they have already been deported from the country because of their illegal status, without being heard by the Public Prosecutor and without being given legal assistance by a lawyer.
Moreover, when taking into consideration that not all victims are illegal aliens, the B9 regulation is outdated. It is the only regulation applicable to human trafficking victims, yet it excludes a substantial group of victims. Although the B9 regulation explicitly mentions that it is also applicable to EU and Swiss nationals since 2007, it remains unclear how this group of victims should be titled and what the B9 regulation looks like for them in practice (Rijken & van Dijk, 2007, p. 26). On top of that, the B9 regulation rules out any official help to the increasing number of Dutch victims of human trafficking (such as victims of lover boys). Dutch Nationals do qualify for other forms of assistance, but these are not connected to the B9 regulation, which makes shelter and assistance even more scattered and obscure than it already is.
4.3.4.
Lack of Attention to the Victim

Victims of human trafficking have been exploited, threatened and often abused physically, sexually and mentally. Generally, they need psychological and material help in dealing with their complex situation: no knowledge of Dutch culture, language problems, an uncertain residence status, no accommodation, social isolation and traumatic experiences. Adequate assistance and protection are vital and victims should be attended to in a most careful and patient manner. On the contrary, the B9 regulation treats victims primarily as witness for prosecution and as illegal aliens but not enough as what they first and foremost are: victims.   
The B9 regulation and the regulation for continued residence put too much pressure on the victim: they should provide the Police with convincing statements about their victimhood, about the risks of retaliation and about the suspects while not enough focus is put on legal assistance to victims. Chapter 16 from the Aliens Act about continued residence describes that ´the alien is the obvious person to demonstrate that they qualify for continued residence´ and it is `explicitly the sole responsibility of the alien him/herself to indicate which factors are important in their application for continued residence’ (Vreemdelingencirculaire, 2008, pp. 1-2). But when looking at the complexity of the B9 regulation and a criminal procedure combined with the personal situation of the victim, this responsibility is not so obvious at all. More attention should be given to the needs of the victims who are in a most vulnerable state and have been violated in their most fundamental rights.  
4.3.5
Alternatives
Looking at the serious shortcomings in the B9 regulation itself and its implementation, it is essential to change it in to a more victim-friendly regulation. First of all, the Netherlands should take more responsibility for the damage done within its territory and offer victims of human trafficking the right to unconditional assistance and temporary residence. According to ACVZ (2009, pp.9-10), determining whether the person involved is a victim should be based on information from diverse sources; not just on information from the Police.  The ACVZ proposes some changes to the existing regulation. First, upon the slightest indication of human trafficking, the person is pointed to the B9 regulation, a reflection period of 6 months which can be prolonged and the implications of filing a report. Special attention should be given to providing enough information and assistance. In the second phase, the Secretary of Justice assesses the personal situation by using information from the Police, the Public Prosecutor and relevant victim aid organisations. Additionally, a medical/psychological investigation should be carried out by a specialist. If it is plausible that the person involved is a victim of human trafficking they should be issued with a temporary residence permit. Victims that have cooperated in a criminal investigation and prosecution should qualify for a continued residence permit after 1 year, regardless of the result of the prosecution. Victims that did not cooperate should return to their country of origin, unless the research on a safe return carried out by the DT&V indicates significant risks for the victim (ACVZ, 2009, pp. 9-10).  This is a proper alternative because it provides a solid system of protection and assistance while also serving the cause of the criminal investigation and prosecution and discouraging false use of the regulation. Another adaptation worth considering is presented  by the BNRM and Rijken & van Dijk, which assert that the government should create a more general regulation for all victims of human trafficking, in which the issuing of residence permits to illegal aliens forms only a part of the regulation ((Dettmeijer-Vermeulen, et al., 2007, p. 52 and Rijken & van Dijk, 2007, p.32). Accordingly, more focus can be put on the personal needs of individual victims. As put forward by Rijken & van Dijk (2007, pp.28-29), a good policy on human trafficking victims should be based on solidarity. The government should accept the moral responsibility to support victims in overcoming the offenses committed within the Netherlands. 
5
Conclusions
Human trafficking is a mayor problem which involves the trading, exploiting and mistreating of people by forcing them into some kind of labour. Besides forced prostitution, many other forms of trafficking exist which are social-economical, such as exploitation in construction work, the textile industry, the hotel and catering industry and market gardening. Victims usually go through the phases of recruitment, transportation and exploitation and are subjected to different controlling and exploitation methods such as blackmailing, abuse, rape, intimidation and violence. Consequently, most victims are in need of psychological and material assistance.

The B9 regulation in the Dutch Aliens Act describes the procedure made for victims of human trafficking who reside in the Netherlands illegally. It has two aims: providing for shelter and protection for victims and providing facilities for the criminal investigation and prosecution of the suspects. It contains the right to a 3 month reflection period for the victim in order to consider whether or not he/she wants to file a report of the crime. During this period, deportation from the country is postponed.  After this period, the victim is awarded a temporary residence permit and the right to shelter and care during the criminal investigation, but only if they choose to cooperate. If the case results in a conviction or if 3 years have passed, the victim qualifies for a continued residence permit.  

The B9 regulation is a complex procedure in which many different actions are to be carried out and coordinated by the numerous authorities involved in order to support victims and at the same time pursue a criminal investigation and prosecution. Not surprisingly, it has proved difficult to be implemented properly and has shown significant shortcomings in practice.  Besides some minor adjustments in the regulation, nothing substantial has been changed in the situation of human trafficking victims in the Netherlands. The regulation presents a visible conflict of interests between the criminal investigation and prosecution on the one hand and the Aliens Act on the other, which makes the interests of the victim come at a third place. Furthermore, the regulation is primarily aimed at the criminal investigation and prosecution of human trafficking suspects. Other shortcomings are caused by the lack of knowledge, experience and familiarity with the regulation among the responsible authorities, the complexity of the rule and the inadequate cooperation between authorities. 

As only a small number of victims is willing and able to cooperate, the vast majority do not qualify for any official shelter or assistance. Not the fact that they are victims of human trafficking, but the fact that they cooperate in the prosecution is the condition for obtaining help and protection. With very little options and a marginal position in Dutch society, it is likely that victims who disappear during the B9 regulation end up in the illegal circuit and are at great risk of returning to a situation of exploitation.  Furthermore, even victims that do cooperate are not offered sufficient assistance as their right to residence mainly depends upon the results of the criminal case. Moreover, when taking into consideration that not all victims are illegal aliens, the B9 regulation is outdated. It is the only regulation applicable to human trafficking victims, yet it excludes a substantial group of victims. Nor does the regulation properly implement International Law regarding human trafficking victims.
Victims of human trafficking have been exploited, threatened and often abused physically, sexually and mentally. As they are often traumatised, adequate assistance and protection are vital and victims should be attended to in a most careful and patient manner. On the contrary, too much pressure it put on the victim in the B9 procedure and not enough assistance and protection is offered. The B9 regulation treats victims primarily as witness for prosecution and as illegal aliens but not enough as what they first and foremost are: victims.   

Looking at these serious shortcomings in the B9 regulation itself and its implementation, the B9 regulation does not adequately support and protect victims of human trafficking in the Netherlands.

The government should accept the moral responsibility to support victims in overcoming the offenses that were committed within the government’s territory. Victims of human trafficking should be given the right to unconditional assistance and temporary residence, special attention should be given to the information provided to the victim and more focus should be put on the personal needs of the individual victim by creating a more general, inclusive regulation which is based on solidarity. Furthermore, the organization of shelter and assistance should be increasingly centralised so that synchronization and cooperation between the authorities involved and knowledge about the regulation are improved. Only by drastically changing the contents of the B9 regulation and its implementation will it be possible to truly adopt a human rights based approach to the combat against human trafficking.
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7.
Appendices

1. Article 273f, Dutch Penal Code.

2. Chapter B9, Dutch Aliens Act.
3. Chapter B16, Dutch Aliens Act.
4. Palermo Protocol, United Nations.
5. Additional Numbers on Human Trafficking, ACVZ.
6. Additional Numbers on Human Trafficking, CoMensHa.
Source: CoMensHa (2008), Jaarverslag 2007, p.6
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